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Report of the Appellate Body 

Addendum 

This Addendum contains Annexes A to C to the Report of the Appellate Body circulated as document 
WT/DS493/AB/R. 

 
The Notice of Appeal and the executive summaries of written submissions contained in this 
Addendum are attached as they were received from the participants and third participants. The 
content has not been revised or edited by the Appellate Body, except that paragraph and footnote 
numbers that did not start at one in the original may have been re-numbered to do so, and the text 
may have been formatted in order to adhere to WTO style. The executive summaries do not serve 
as substitutes for the submissions of the participants and third participants in the Appellate Body's 

examination of the appeal. 
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ANNEX A 
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is/are not met, a transaction cannot be considered at arm's length from the point of view of 

an independent auditor. In past case law, the determining factor was never the legal affiliation 
of the parties, but whether commercial principles had been respected or whether market prices 
were applied. 

5. Based on this, Ukraine submits that the transactions between the Russian exporters and the 
gas suppliers are not at "arm's length", as properly established by MEDT of Ukraine. The 

Russian parties were not free to independently determine the prices of the gas sales 
transactions since the prices were fixed by the Russian state. Moreover, the prices fixed by 
the state were below cost and were much below the price that results from free market forces. 
Therefore, the transactions are also not based on commercial principles. 

6. Second, with regard to "other practices", Ukraine notes that the Panel did also not consider 
its arguments that the Russian dual pricing system for gas qualifies as "other practices" which 

in turn renders the records of the Russian investigated exporters unreliable. 

III. THE PANEL ERRED WHEN FINDING THAT MEDT OF UKRAINE ACTED 

INCONSISTENTLY WITH ARTICLE 2.2 OF THE ANTI-DUMPING AGREEMENT BECAUSE 
IT FAILED TO CALCULATE THE COST OF PRODUCTION OF THE INVESTIGATED 
RUSSIAN PRODUCERS "IN THE COUNTRY OF ORIGIN" 

7. Ukraine submits that the Panel erred (1) in the interpretation of Article 2.2 of the 
Anti-Dumping Agreement and (2) in finding that the surrogate price was not properly adapted 

to reflect the costs "in the country of origin". 

8. First, Ukraine submits that the Appellate Body's interpretation of Article 14 (d) of the 
SCM Agreement applies by analogy to anti-dumping cases in situations where domestic prices 
in the country of origin are found to be unreliable. In the present dispute, the Russian domestic 
prices are unreliable given the state's intervention in fixing gas prices. It would therefore be 
illogical to force an investigating authority to construct the cost of production based on an 
unreliable, already rejected price. 

9. Second, Ukraine would like to highlight the fact that the possibility to have recourse to an 
out-of-country benchmark in an anti-dumping case is in line with WTO law provided that it is 

properly adapted to reflect the cost of production in the country of origin. In this regard, 
Ukraine submits that it did make the necessary adjustment for transport expenses to net the 
export price back to the country of origin. 

IV. THE PANEL ERRED WHEN FINDING THAT UKRAINE ACTED INCONSISTENTLY WITH 

ARTICLE 2.2.1 OF THE ANTI-DUMPING AGREEMENT BECAUSE IN MAKING ITS 
DETERMINATIONS UNDER THIS PROVISION IT RELIED ON COSTS THAT WERE 
CALCULATED INCONSISTENTLY WITH ARTICLE 2.2.1.1 OF THE ANTI-DUMPING 
AGREEMENT 

10. Ukraine further contends that the Panel's finding regarding Article 2.2.1.1 of the Anti-Dumping 
Agreement is vitiated by errors of interpretation and application of the second condition in the 
first sentence of this provision. Given that the Panel's finding related to Article 2.2.1 of the 

Anti-Dumping Agreement is purely consequential to its erroneous finding of the violation of 
Article 2.2.1.1 of the Anti-Dumping Agreement, Ukraine requests the Appellate Body to 
reverse the Panel's findings in paras 7.114, 7.118, 8.2(c) of its report. 

V. THE PANEL VIOLATED ARTICLE 11 OF THE DSU WHEN IT CONCLUDED THAT THE 2010 
DECISION AND THE JUD
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12. In the 2010 decision, MEDT of Ukraine and ICIT did not calculate a dumping margin but merely 

determined a zero duty. Similarly, the court did not calculate a dumping margin, it only ruled 
that the 2008 decision imposed an illegal duty on EuroChem. In reaching this conclusion the 
Kiev Administrative District Court relied on the evidence before it, which were the dumping 
calculations calculated by EuroChem itself since ICIT (or MEDT of Ukraine) did not present any 
dumping margin calculation or any other data allowing the Kiev Administrative District Court 

to calculate a dumping margin. Furthermore, the fact that the competence of the 
Ukrainian courts is limited to reviewing the legality of anti-dumping measures that have been 
adopted – but not to recalculate dumping margins absent the illegality identified by a court – 
explains why, contrary to the Panel's conclusion, the Kiev Administrative District Court did not 
calculate a (new) dumping margin for EuroChem. Therefore, Ukraine submits that the Panel 
erred when it concluded that a below de minimis dumping margin was established by the 

2010 Decision or by the judgments of the Ukrainian Courts. 

13. Ukraine also disagrees with the Panel's finding that the grounds advanced by Ukraine are 
essentially matters under Ukrainian domestic law and are not determinative of issues raised 
in WTO dispute settlement proceedings.4 

VI. CONCLUSION 

14. In light of this, Ukraine requests the Appellate Body to reverse the Panel's findings on all the 
aforementioned issues. 

 

                                                
4 Panel Report, para. 7.148. 
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ANNEX B-2 

EXECUTIVE SUMMARY OF RUSSIA'S APPELLEE'S SUBMISSION 

A. The Panel Correctly Found that the Panel Request Identified the 2008 and 2010 
Decisions as Measures at Issue 

1. 
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C. The Panel Correctly Found that the Ukrainian Authorities Acted Inconsistently With 

Article 2.2.1.1 of the Anti-Dumping Agreement in Rejecting the Reported Gas Cost 
of the Investigated Russian Producers Without Providing An Adequate Basis under 
the Second Condition of Article 2.2.1.1 

7. The Russian Federation supports the Panel's finding that the factual findings relied upon by 
MEDT of Ukraine, and set out in paragraph 7.73 of the Panel Report, did not provide a sufficient 

basis for MEDT of Ukraine to conclude that the records of the investigated Russian producers 
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export prices of the product under consideration where the actual export price may be found 

unreliable due to the association between the exporter and the importer. The absence of 
similar wording in Article 2.2.1.1 strongly indicates that such a test was not intended. 

12. Contrary to Ukraine's position, the US Generally Accepted Auditing Standards and the 
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ANNEX C-2 

EXECUTIVE SUMMARY OF AUSTRALIA'S THIRD PARTICIPANT'S SUBMISSION 

I. EXECUTIVE SUMMARY 

1. Australia's submission addresses the interpretation of the Anti-Dumping Agreement in the 
context of government price setting. 

A. Interpretation of Article 2.2.1.1 

2. The interpretation of Article 2.2.1.1 must be subject to the "basic purpose" of cost construction 
under Article 2.2 – identifying an appropriate proxy for the normal value of the product under 
consideration.1 Costs calculated under Article 2.2.1.1 must be capable of generating such a 
proxy.2 

3. The setting of input prices by government is an anomalous circumstance in which recorded 
costs may not accurately reflect how actual costs have been apportioned between relevant 
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ANNEX C-3 

EXECUTIVE SUMMARY OF BRAZIL'S THIRD PARTICIPANT'S SUBMISSION 

I. Ukraine's contentions under Article 2.2.1.1 of the ADA 

1. The panel's and Appellate Body's findings in EU – Biodiesel (Argentina) do not provide the 
proper interpretative context for an assessment of whether an investigating authority could 
disregard properly recorded costs because they are not set on the basis of market-determined 

prices. The discussion focused on whether the producers' records reasonably reflected their 
costs and not on the costs themselves. 

2. The term "normally" in Article 2.2.1.1 should have meaning and effect. The word "normally" 
implies that there may be "abnormal" circumstances where the producers' records could be 
put aside to calculate normal value. Thus, it should be interpreted in a strict manner. 

3. The term "reasonably" in Article 2.2.1.1 refers to the correspondence between the costs 

registered on the records and those effectively incurred by the producer1. Therefore, the 
general disciplines of the GATT and of the Antidumping Agreement do not allow investigating 
authorities to dismiss the costs on producers' records solely because investigators deem costs 
themselves to be "unreasonable". 

4. The mere fact of government participation or presence in a given market – short of the 
situation described in the first Ad Note to Article VI of the GATT – does not in itself indicate 
price distortions that should warrant deviation from in-country prices. In US – Softwood 

Lumber IV, in the context of Article 14 of the Subsidies Agreement, the Appellate Body found 
that this assessment should be made on a case-by-case basis. 

 
 

 
 

                                                
1 EU – Biodiesel (Argentina), Appellate Body Report, para. 6.39. 
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ANNEX C-4 

EXECUTIVE SUMMARY OF THE EUROPEAN UNION'S THIRD PARTICIPANT'S SUBMISSION 

I. EXECUTIVE SUMMARY 

A. Terms of reference issues 

1. The European Union agrees with the Panel that a panel request has to be read as a whole. 
The European Union also recalls that information provided as background information is not 

part of the identification of the measure at issue. Whether a panel request sufficiently identifies 
a measure has to be assessed on a case-by-case basis. 

B. Substantive aspects 

2. In light of the International Standards on Auditing definition of arm's length transactions it 
may have been useful to also explore the fulfilment of the first condition in Article 2.2.1.1, 
namely that the records are in accordance with the generally accepted accounting principles 

of Russia. 

3. In the context of the second condition in Article 2.2.1.1 it is important to examine in particular 
to which extent the third element is fulfilled (i.e. parties pursuing their own best interests). 

4.
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ANNEX C-6 

EXECUTIVE SUMMARY OF THE UNITED STATES' THIRD PARTICIPANT'S SUBMISSION 

1. In this submission, the United States addresses the interpretation of Article 2.2.1.1 of the 
Anti-Dumping Agreement, the use of out-of-country sources to derive the cost of production 
in the country of origin under Article 2.2 of the Anti-Dumping Agreement, and the inclusion in 
the terms of reference of Ukraine's 2008 original decision, as amended by the 

2010 amendment, and the 2010 amendment itself. 

2. 


