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l. INTRODUCTION

11 On 15 October 1996, Mexico requested consultations with Guatemala under Article 4 of the
Understanding on Rules and Procedures Governing the Settlement of Disputes ("DSU") and
Article 17.3 of the Agreement on Implementation of Article VI of the General Agreement on Tariffs
and Trade 1994 ("ADP Agreement") regarding the anti-dumping investigation carried out by
Guatemala concerning imports of portland cement from Cooperativa Manufacturera de Cemento
Portland la Cruz Azul, SCL, of Mexico ("Cruz Azul") (WT/DS60/1). Mexico's request for
consultations preceded Guatemala's final determination of dumping and consequent injury and the
imposition of the definitive anti-dumping duty.

12 Mexico and Guatemaa held consultations on 9 January 1997, but failed to reach a mutually
satisfactory solution.

13 On 4 February 1997, pursuant to Article 17.4 of the ADP Agreement, Mexico requested the
establishment of a panel to examine the consistency of Guatemala's anti-dumping investigation into
imports of portland cement from Mexico with Guatemalas obligations under the World Trade
Organization ("WTQ"), in particular those contained in the ADP Agreement (WT/DS60/2).

14 At the meeting of the Dispute Settlement Body ("DSB") on 25 February 1997, Guatemala
stated that it could not join the consensus to establish a panel until certain domestic procedures
concerning the investigation had been completed. The DSB agreed to revert to this matter at a later
date.

15 At its meeting on 20 March 1997, the DSB established a panel in accordance with Article 6 of
the DSU with standard terms of reference. The terms of reference were;

"To examine, in the light of the relevant provisions of the covered agreements cited
by Mexico in document WT/DS60/2, the matter referred to the DSB by Mexico in
that document and to make such findings as will assist the DSB in making the
recommendations or in giving the rulings provided for in those agreements'.
(WT/DS60/3)

16 Canada, El Salvador, Honduras and the United States reserved their rights to participate in the
Panel proceedings as third parties.

1.7 On 21 April 1997, Mexico requested the Director-General to determine the composition of
the Pandl, pursuant to Article 8.7 of the DSU. On 1 May 1997, the Director-General composed the
following Panel:

Chairman: Mr. Klaus Kautzor-Schroder

Members: Mr. Christopher Norall
Mr. Gerardo Teodoro Thielen Graterol

1.8 Mr. Christopher Norall resigned from the Panel on 27 June 1997. On 11 July 1997 the
Director-General, acting on a request from Mexico, appointed a new member to the Panel.
Accordingly, the composition of the panel was:

Chairman: Mr. Klaus Kautzor-Schroder

Members; Mr. Gerardo Teodoro Thielen Graterol
Mr. José Antonio S. Buencamino
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3.3 In the event the Panel does not reject Mexico's claims on the basis of Guatemalas preliminary
objections, Guatemala requests the Panel to find that:

() "Guatemala initiated the investigation in conformity with the ADP Agreement";

()] "without prejudice to the foregoing argument, that any alleged procedural errors
committed at the time of initiating the investigation do not affect the provisional
measure because (@) they do not nullify or impair Mexico's rights under the ADP
Agreement; (b) Mexico gave cause for estoppel by failing to submit its arguments in
the administrative file on the investigation at the proper time and in due form; and
(c) they constituted a “harmless error™;

(K) "Guatemala imposed the provisional measure in compliance with the ADP
Agreement"”; and

()] "Guatemala imposed the final measure in compliance with the ADP Agreement”.

34 In the event the Panel finds that Guatemala acted in a manner inconsistent with the ADP
Agreement, Guatemal a requests that the Panel:

(m)  "recommend that Guatemala bring the alegedly incompatible measure into
conformity with the ADP Agreement”; and

(n) "not recommend or suggest any specific or retroactive remedy".

V. MAIN ARGUMENTS OF THE PARTIES

A. Preliminary Objections

4.1 Guatemala raises a number of preliminary objections to argue that the Panel has no
jurisdiction to consider the present dispute. Guatemala submits that the initiation of the investigation,
the provisional measure, the conduct of the final stage of the investigation, and the final measure fall
outside the Panel's terms of reference.

4.2 Mexico asserts that the dispute is properly before the Panel, and that the Panel has jurisdiction
to consider al the claimsidentified in Mexico's request for the establishment of a panel.

1. Whether the final measure is before the Panel

4.3 Guatemala argues that the provisional measure adopted on 16 August 1996 is the only
anti-dumping measure that was the subject of Mexico's request for consultations, dated
15 October 1996, and of its request for the establishment of a dispute settlement panel, dated
4 February 1997. Consequently, Guatemala contends that the Panel lacks a mandate or jurisdiction to
consider the final anti-dumping measure adopted on 17 January 1997. By virtue of Article 17.4 of the
ADP Agreement?, only three types of measure may be the subject of recommendations by a panel,

2 Article 17.4 provides that:

"If the Member that requested consultations considers that the consultations pursuant to
paragraph 3 have failed to achieve a mutually agreed solution, and if final action has been
taken by the administering authorities of the importing Member to levy definitive
anti-dumping duties or to accept price undertakings, it may refer the matter to the Dispute
Settlement Body ("DSB"). When a provisional measure has a significant impact and the
Member that requested consultations considers that the measure was taken contrary to the
provisions of paragraph 1 of Article 7, that Member may also refer such matter to the DSB."
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2. Whether the final stage of the investigation is before the Panel

4.14  Guatemala claims that the Panel has no mandate to examine claims relating solely to the final
stage of the investigation. Guatemala argues that, in order to be able to make claims concerning
aspects of an investigation subsequent to the provisional measure, a complainant is obliged to
challenge the final measure under which the anti-dumping duties were imposed. In its request for the
establishment of a panel and in its first written submission, Mexico raises only the dispute regarding
the provisiona measure, not the final measure. Guatemala therefore claims that the Panel must
disregard Mexico's claims concerning the final stage of the investigation, inasmuch as they are
irrelevant to the Panel's task of reviewing the provisional measure.

415 Furthermore, Guatemala asserts that the claims in question relate to a stage in the
investigation process which (1) is completely different from the stage referred to in consultations, (2)
had not even occurred when Mexico requested consultations, and (3) concern a measure which is
totaly different under the terms of the ADP Agreement. Guatemala notes that because Mexico did
not put forward the whole range of claims relating to the final stage of the investigation until the last
day of the consultations®’, Mexico deprived Guatemala of the right to hold consultations regarding
those claims during the consultation period provided for in Article 4.5 of the DSU. Guatemala relies
on United States - Imposition of Anti-Dumping Duties on Imports of Fresh and Chilled Atlantic
Salmon from Norway, in which it aleges that the panel found that, in accordance with Article 15 of
the specia dispute settlement provisions of the Tokyo Round Anti-Dumping Code, "before a party to
a dispute could request a panel concerning a matter, the parties to the dispute had to have been given
an opportunity to reach a mutually satisfactory resolution of the matter. This condition would not be
meaningful unless the matter had been raised in consultations and conciliation".® Guatemala argues
that because Mexico waited until the last day of the consultations to raise the entire range of claims
relating to the final stage of the investigation, it prevented the specia provisions enacted for anti-
dumping cases from fulfilling their function of giving the parties the opportunity to reach "a mutually
satisfactory resolution” of the claims regarding the final stage as required by Article 17.3 of the ADP
Agreement. For this reason, Guatemala asserts that the Panel must reject al of Mexico's clams
relating to the final stage.

4.16 Mexico states that Guatemala's argument that a complainant is obliged to challenge the final
measure in order to raise claims against aspects of the investigation subsequent to the provisiona
measure is not supported by any provision of the ADP Agreement. Furthermore, Mexico notes that
the entire range of claims relating to the fina stage were dealt with in consultations. Moreover,
Mexico contends that al such claims were included in the request for the establishment of a pand,
and therefore form part of the Panel's terms of reference, consistent with the ADP Agreement and
United States - Imposition of Anti-Dumping Duties on Imports of Fresh and Chilled Atlantic Salmon

from Norway. ™

4.17 Guatemala further argues that any claim in respect to the final stage is entirely irrelevant to
the only "measure at issue" identified in the terms of reference of the Panel. Under Article 19.1 of the
DSU, only measures may be brought into conformity, and consequently, even in the remote
hypothesis that the Panel should conclude that there was, indeed, a violation in the final stage, the
Panel could not issue any recommendation in respect of the final measure because the final measureis

8 Guatemala asserts that the request for consultations submitted by Mexico on 15 October 1996
(WT/DS60/1) contains no claims relating to the "final stage" of the proceedings. However, on the last day of
the consultations Mexico submitted a list of questions to Guatemala, which included various queries regarding
the final stage of the investigation.

® United States - Imposition of Anti-Dumping Duties on Imports of Fresh and Chilled Atlantic Salmon
from No%@g, ADP/87, paragraph 333, adopted on 27 April 1994.

Ibid.
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significant impact? No Member, least of all Mexico, would alocate economic and human resources
to something which was not worth the trouble.

438 Guatemala replies that if one were to accept that every claim isin itself necessarily evidence
of significant impact, the second sentence of Article 17.4 of the ADP Agreement would be
meaningless.

4.39 Mexico suggests that if it were to accept - simply to illustrate the importance of anti-dumping
duties on Mexico's cement exports to Guatemala - that significant impact had to be linked with the
volume of the trade affected by the measure, the following figures would be worth noting: the exports
affected by anti-dumping duties accounted for more than 5% of Mexico's total exports to Guatemala
in 1996; Cruz Azul's exports represented aimost 91% of Mexico's total cement exports to Guatemal a,
and Cruz Azul's cement exports to Guatemala accounted for more than 72% of the firm's total exports
worldwide.

440 Guatemala argues that the share of exports that Guatemala allegedly represents for Cruz
Azul does not provide an appropriate or reasonable evaluation because Cruz Azul's total exports are
insignificant when compared to the firm's overall operations. For example, in 1996, Cruz Azul's
exports of grey portland cement to Guatemala amounted to 261,378 metric tonnes, which represents
only 4.7% of its installed capacity of 5,560,000 metric tonnes. Moreover, if the same comparison is
made in respect of exports of grey portland cement from Cruz Azul to al countries, Guatemala notes
that they represent only 6.6% of the firm's installed capacity. In other words, Cruz Azul's exports, be
it to Guatemala or to all countries, could never have a significant impact on that single firm's trading
interests, much less on the Mexican cement industry or Mexico's trading interests as a whole.

441  Inresponseto arequest by the Panel™®, Mexico also provided data concerning the percentage
of affected exports in relation to total Cruz Azul domestic production in 1995 and 1996, where
"Production” refers to production by the Lagunas plant in the State of Oaxaca (which was the sole
plant to export to Guatemala in the relevant period) in metric tonnes, and "Tota production” refers to
the total production of both of Cruz Azul's Mexican plants in metric tonnes, including the plant in the
State of Hidalgo that never exported to Guatemala. Mexico suggests that, because the plant in the
State of Hidalgo did not export to Guatemala, the Panel should focus on the data concerning the
Lagunas plant.

1995 1996 1996
(June-Dec.) (Jan.-Aug.) (Sep.-Dec.)
Production 721,967 mt 1,066,664 mt 533,332 mt
Total production 1,776,153mt 2,620,000 mt 1,325,000 mt
Exports 82,385 mt 227,903 mt 46,195 mt
% Exports of Production 11.41% 21.4% 8.7%
% Exports of Total Production 4.6% 8.6% 3.39%

!> The request was made (in Spanish) three days before the Panel's second meeting with the parties.
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intimidation is greater when the country conducting the investigation is much less developed and
considerably less experienced in anti-dumping investigations than the exporting country.

454  Guatemala notes that Article 19.1 of the DSU is consistent with Guatemala's interpretation of
the words "matter" and "measure” under the ADP Agreement and the DSU. The only "measures’
imposed under the ADP Agreement are provisional measures, final measures, or price undertakings.
In the present procedure, Mexico has agreed that the final measure is outside the Panel's terms of
reference. There has never been a price undertaking. Consequently, the provisional measure is the
only measure on which the Panel may make a recommendation, in accordance with Article 19.1 of the
DSU. According to Article 7.1 of the ADP Agreement, a provisional measure may only be imposed if
an investigation has been initiated properly. The Panel could recommend, therefore, that Guatemala
bring the provisional measure into conformity with the Agreement, but only if it is determined that (a)
the provisional measure has a significant impact, in accordance with the provisions of Article 17.4,
and (b) the initiation of the investigation is not consistent with Guatemalas obligations under
Article 7.1. Mexico does not claim that Guatemala has violated paragraph 1 of Article 7.

455 According to Guatemala, even on the remote hypothesis that the Panel concludes that
Guatemala improperly initiated the investigation, it would be legaly inadmissible and an open
violation of its terms of reference for the Panel to recommend that Guatemala bring the final measure
into conformity with the Agreement. Mexico could have made its request for consultations and for
the establishment of a panel in relation to the final measure, basing its claim on Article 1 of the ADP
Agreement and arguing that the final measure had been applied following an investigation that had
not been initiated in accordance with the provisions of the Agreement. This was the approach adopted
by Mexico in 1990 when it chalenged the measure imposed by the United States against grey
portland cement. In the present case, however, Mexico did not request consultations or the
establishment of a panel to examine the final measure and did not allege that the final measure
violated Article 1 of the ADP Agreement. Article 17 of the ADP Agreement does not regulate the
guestion of recommendations by panels. The Panel should, therefore, interpret the ADP Agreement in
light of Article 19 of the DSU. Neither the "investigation” nor the "initiation" constitutes a "measure”
that can be brought into conformity with the ADP Agreement, as provided in Article 19 of the DSU.

456  Guatemala submits that if a Member wishes to bring a case against the initiation of an anti-
dumping investigation, it must either demonstrate that the provisional measure had a significant
impact, or await the imposition of the final measure® If the Member considers that the provisional
and final measures were not imposed in accordance with the ADP Agreement, then, during the
consultations, in its request for the establishment of a panel and in its first submission, it must claim
that the provisional measure was imposed in violation of Article 7.1 or Article 1 of the ADP
Agreement, and that the final measure was imposed in violation of Article 1 of the ADP Agreement.
According to Guatemala, Article 7.1 provides that the provisional measure may only be imposed if an
investigation has been initiated in accordance with the provisions of Article 5 of the ADP Agreement.
Article 1, on the other hand, states that an anti-dumping measure may only be applied pursuant to an
investigation initiated and conducted in accordance with the ADP Agreement. A claim made under
Article 1 may relate to the final anti-dumping measure imposed pursuant to an investigation initiated
in a manner inconsistent with the Agreement. Guatemala submits that Mexico did not claim or alege
violation of Article 1, did not make any claim about the final measure, did not show that the
provisional measure had a significant impact, and did not claim or allege violation of Article7.1.
Consequently, Guatemala requests the Panel to reject Mexico's claims relating to the initiation of the
investigation.

457  Mexico notes that according to Guatemala, Article 17.4 of the ADP Agreement provides that
only three types of measure may be challenged in the anti-dumping context: (@) a provisiona

% Guatemala notes that Members may hold informal consultations at any time on any aspect of the
anti-dumping procedure.
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4.60 Guatemala aso argues that it is not true that the initiation of the investigation and the
provisional measure could not be the subject of consultations or could not properly be examined by a
panel. Guatemaa considers both to be possible, provided the complaining Member meets the
prerequisites laid down in the second sentence of Article 17.4 of the ADP Agreement. In other words,
once significant impact has been established, if the complaining party invokes the violation of
Article 7.1 (concerning the initiation), it is possible to hold consultations under Article 17.3 and then
to request the establishment of a panel to examine the provisional measure. If the examination is
favourable to the complainant, the panel may recommend that the provisional measure be brought into
conformity with the Agreement; in short, this would be the means by which to remedy the significant
impact claimed by the complainant. In fact, the panel may remedy the repercussion caused by a
provisional measure even where a Member has not challenged the final measure, and may also do so
when the Member has challenged both the provisional measure and the fina measure and the panel
concludes that the final measure was issued in conformity with the Agreement.

4.61 Guatemala argues that while Mexico is concerned that the examination of the provisiona
measure might be inoperative when the Panel produces its report, and is therefore insisting that the
initiation of the investigation should be given the status of a measure that can be challenged in itself,
the fact is that the ADP Agreement does provide for the examination of a provisional measure when
its trade impact so justifies. In this particular case, Mexico was somewhat hasty in bringing the
dispute when the provisional measure was not causing an impact that justified such premature action,
undoubtedly in an unsuccessful attempt to prevent Guatemala from imposing the final measure.
Moreover, Mexico's concern confirms that the challenge of a provisional measure is exceptional and
that the exporting Member should only challenge a provisional measure when its impact is such that it
smply cannot await the final measure. If Mexico, in these proceedings, had invoked and
demonstrated significant impact, and it did not, the way would be clear for it to invoke and
demonstrate the violations alegedly committed by the investigating authority under Article7,

paragraph 1.

4.62 Guatemaa maintains that Article 17.4 of the ADP Agreement identifies in a concrete and
exhaustive manner the measures that can be subject to examination: the provisional measure, the price
undertaking and the final measure. Guatemala submits that Article 1 of the ADP Agreement supports
its position that the initiation of the investigation is not a measure. Indeed, within the same sentence
Article 1 of the ADP Agreement speaks of the "anti-dumping measure" and stipulates that the said
measure shall be applied pursuant to investigations initiated. What is more, if the initiation were a
"measure,”" Article 17.4 would clearly indicate the necessary conditions for referring the "initiation
measure” (as part of the "matter" on which the consultations were held) to the DSB. The fact is,
Article 17.4 does not in any way provide for the establishment of a panel to examine the initiation of
an investigation.

4.63 Mexico aso notes that Article 17.3 of the Spanish version of the ADP Agreement establishes
clearly that if a Member considers that an "accion”, not a "measure”, by another Member nullifies or
impairs any benefit accruing to it directly or indirectly under the ADP Agreement or that the
achievement of any objective is being impeded, that Member may request consultations with a view
to reaching a mutually satisfactory resolution of the matter. Mexico states that it is plain from this
text that nowhere does the ADP Agreement establish that only measures may be the subject of
consultations. The ADP Agreement establishes that consultations may concern any action by another
party which violates the rights of the exporting party, i.e. actions both at the initiation stage and in the
course of the investigation. Conseguently, in the present dispute and for the purposes of Article 17 of
the ADP Agreement and Article 7.1 of the DSU, Mexico submits that the term "action"/"accién”
should be used instead of the "measures’ used by Guatemala. According to Mexico, to do otherwise
would be to distort the intent of the authors of both these instruments in drafting the above Articles.

4.64  Guatemala, in noting Mexico's argument concerning the word "accion”, observes that the
terminological difference pointed out by Mexico is simply a superficia difference without substantive
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effect. In any case, for the purposes of interpretation Guatemala refers to Article 33.1 of the Vienna
Convention, which stipulates that when a treaty has been authenticated in two or more languages, the
text is equally authoritative in each language, unless the treaty provides or the parties agree that, in
case of divergence, a particular text shall prevail. The Marrakesh Agreement Establishing the WTO
and the Multilateral Agreements in Annex thereto were produced in Spanish, French and English,
with the indication that each text was equally authentic. Thus, in order to interpret the meaning, or
rather the lack of meaning, of the word "accién", the Panel may, in its examination of Article 17.3 of
the ADP Agreement, refer to the English and French versions. In this regard, Guatemala cites
United States - Procurement of a Sonar Mapping System?®, in which the panel used the French and
Spanish texts of the Tokyo Round Code on Government Procurement to interpret the English version.
Moreover, Article 33.3 of the Vienna Convention stipulates that "the terms of the Treaty are presumed
to have the same meaning in each authentic text". Thus, the word "accién" used in the Spanish
version, which does not appear in the English and French versions, is a mere anomaly without
relevance to the case at issue. Without prejudice to this fact, it is possible that the trandator may have
included the word "accion" as a way of rounding out the concept without actually contradicting the
other language versions since the "action" of the investigating authority will ultimately acquire
concrete form or expression in the adoption of measures. According to Guatemala, the three language
versions refer to measures of the ADP Agreement. This conclusion is supported by Article 33.4 of the
Vienna Convention, which stipulates that the meaning which best reconciles the texts, having regard
to the object and purpose of the Treaty, shall be adopted. Article 31 of the Vienna Convention also
stipulates that a treaty shall be interpreted in good faith in accordance with the ordinary meaning to be
given to the terms of the treaty in their context and in the light of its object and purpose. Guatemala
notes that Article 17.3 of the ADP Agreement and Article4.4 of the DSU establish that only the
"measure” identified in the application and the claims relating to that measure which make up the
"matter at issue" may be the subject of consultations. According to Guatemala, therefore, the word
"accion" in the Spanish version is meaningless.

4.65 Mexico notes Guatemalas argument that to be able to bring the initiation of an investigation
before a panel, the complaining Member must either contest the final measure pursuant to Article 1,
or contest the provisional measure pursuant to Articles 1 or 7.1. According to Mexico, this argument
is unjustified from the point of view of both the substance and the accuracy of the reasoning. As
regards substance, Mexico contends that claims concerning the initiation of an investigation must be
made in respect of the provisions of the ADP Agreement concerning the initiation of investigations,
and not in respect of Article 7. Article 7, paragraph 1(i) simply recalls that one of the conditions for
applying provisional measures is the initiation of the investigation in accordance with the provisions
of Article5 of the Agreement. According to Mexico, Article7.1(i) does not itself contain the
substantive provisions which define a challenge to the initiation of an investigation. Mexico submits
that the accuracy of Guatemalas argument is also faulty, since Mexico did indeed cite Article 7 of the
ADP Agreement in the request for the establishment of a panel, as well as in the other documents
submitted by Mexico to the Panel.

4.66 Guatemala contends that Mexico's request for establishment of a panel does not cite either
the first or second sentences of Article 17.4 of the ADP Agreement, and does not cite paragraph 1 of
Article 7. The ordinary meaning of the text clearly indicates that in the case of a final measure or a
price undertaking, the drafter is not imposing, as a prerequisite, either a trade impact or the violation
of Article 7.1, while any dispute concerning a provisional measure is, by its exceptiona character,
subject to those two requirements. In its request for establishment of a panel, Mexico did not bring
any claim based on paragraph 1 of Article 7 of the ADP Agreement, and this omission cannot be
corrected in its written submissions to the Panel. Because it failed to cite these legal provisions or
invoke the violation of Article 7.1 in compliance with the prerequisites laid down in Article 17.4 of
the ADP Agreement, Guatemala requests that the Pandl reject Mexico's complaint.

24 United States - Procurement of a Sonar Mapping System, GPR.DSL/R, not adopted, para. 4.18, dated
23 April 1992.









WT/DS60/R
Page 25

dispute.”® In order to satisfy those objectives, each individual claim composing the matter must be
identified in the written communication(s) referred to or contained in the terms of reference of the
panel. In other words, individual claims would have to be specified in the document requesting the
establishment of a panel.* In support of this position, Guatemala stresses that the document defining
the terms of reference is prepared by the complainant.® Thus, in order for an individua claim to be
examined by a pandl, it must fall within the latter's terms of reference and to that end must have been
specificaly identified in the request for the establishment of a panel.

4.72  Guatemala submits that, for a claim to be specifically identified, the complaining party
"should ... have identified during conciliation and in its request for establishment of a panel the action
or factual situation alegedly giving rise to an inconsistency with the Agreement and the obligation
under the Agreement that allegedly was violated."* It is not enough for a panel to say that the matter
"can reasonably be interpreted’ as amounting to a clam covered by the written request for
consultations or the request for the establishment of a panel.*® Guatemala recalls EC - Imposition of
Anti-Dumping Duties on Imports of Cotton Yarn from Brazil, in which the panel:

"considered that it was not sufficient that a contention simply 'can reasonably be
interpreted’ as amounting to a claim, as that implied that there could be indeterminacy
or ambiguity regarding the ambit of a claim. This would, in the view of the Pand,
run counter to the fundamental purpose of the terms of reference, which was to give
advance notice to the defendant and to third parties of the claim at issue. This
purpose could only be effectively served if there was no ambiguity regarding the
ambit of the claim at issue. The Panel considered that, in order to ensure this, aclaim
had to be expresdly referred to in [the document in which the establishment of a panel
was requested] in order to be within its terms of reference. The Panel accordingly
dismissed Brazil's argument on this point."*

4.73 Guatemala asserts that, in EC - Imposition of Anti-Dumping Duties on Audio Tapes and
Cassettes originating in Japan, the panel similarly rejected the complaining party's argument that
consideration should be given to "how its interests might be affected” by the panel's failure to refer to
specific claims. Guatemala notes that the panel "did not consider that such an assessment would be
either appropriate or feasible", and stated that it could not understand the basis on which a panel could
after the fact consider whether certain claims might have been resolved in previous stages of the

31 United States Imposition of Anti-Dumping Duties on Imports of Fresh and Chilled Atlantic Salmon
from Norway, ADP/87, paragraph 336, adopted on 27 April 1994; United States - Imposition of Countervailing
Duties on Imports of Fresh and Chilled Atlantic Salmon from Norway, SCM/153, paragraph 208, adopted on
28 April 1994; EC - Anti-Dumping Duties on Audio Tapes and Cassettes Originating in Japan , ADP/136,
paragraph 297, not adopted, dated 28 April 1995. The panel in EC -Anti-Dumping Duties on Audio Tapes and
Cassettes Originating in Japan found that "the notice function of terms of reference was particularly important in
providing the basis for each Party to determine how its interests might be affected and whether it would wish to
exerciseitsright to participate in a dispute as an interested third party.”

% EC - Imposition of Anti-Dumping Duties on Imports of Cotton Yarn from Brazil, ADP/137,
paragraph 450, adopted on 30 October 1995; United States - Imposition of Anti-Dumping Duties on Imports of
Fresh and Chilled Atlantic Salmon from Norway, ADP/87, paragraph 336, adopted on 27 April 1994;
United States - Imposition of Countervailing Duties on Imports of Fresh and Chilled Atlantic Salmon from
Norway, SCM/153, paragraph 208, adopted on 28 April 1994; EC - Anti-Dumping Duties on Audio Tapes and
Cassettes Originating in Japan, ADP/136, paragraph 303, not adopted, dated 28 April 1995.

% United States - Imposition of Anti-Dumping Duties on Imports of Fresh and Chilled Atlantic Salmon
from Norway, ADP/87, paragraph 336, adopted on 27 April 1994.

3 EC - Anti-Dumping Duties on Audio Tapes and Cassettes Originating in Japan, ADP/136, paragraph
303, not adopted, dated 28 April 1995. Guatemala aso refers to EC - Imposition of Anti-Dumping Duties on
Imports of Cotton Yarn from Brazil, ADP/137, paragraph 450, adopted on 30 October 1995.

% EC - Imposition of Anti-Dumping Duties on Imports of Cotton Yarn from Brazil, ADP/137,
paragrapt;6456, adopted on 30 October 1995.

Ibid.
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17 of the ADP Agreement, Guatemala therefore submits that a panel must require a greater degree of
specificity in the identification of claimsin a request for the establishment of a panel under the ADP
Agreement.

481 Guatemaa notes that in its request for the establishment of a panel, Mexico cited the
following inconsistencies with the ADP Agreement in connection with the threat of injury:

0] affirmative determination of the threat of injury in violation of the guidelines laid
down in the ADP Agreement;

(i) attempt to equate the accumulation of inventories of raw materia (clinker) with
inventories of the product under investigation (cement) for the purpose of determining
the threat of injury;

(iii)  attributing the threat of injury to the Guatemalan domestic industry to imports from
Mexico when it was caused by other factors (e.g. increase in inventories, decline in
sales, kiln stoppages, inter alia).

482 Guatemala asserts that it might be argued that Mexico did not make any proper claim
concerning these alleged inconsistencies because it did not assert the alleged violation of any specific
provision or article of the ADP Agreement. If, for the sake of argument, it is assumed that the request
made by Mexico for the establishment of a panel could be interpreted in the broadest sense to include
an aleged violation of Article 3, Guatemala suggests that Mexico would have had to identify the
following hypothetical claims relating to the preliminary determination of threat of injury in order to
bring the issue before a panel:

Claim 1. Guatemalds action is inconsistent with Article 3 because it made a
preliminary affirmative determination of threat of injury after attempting to
compare the accumulation of inventories of raw material (clinker) with
inventories of the product investigated (cement);

Claim 2: Guatemalds action is inconsistent with Article 3 because it made a
preliminary affirmative determination of threat of injury by improperly
considering that the increase in inventories was caused by imports from
Mexico and not by other factors;

Claim 3: Guatemalas action is inconsistent with Article 3 because it made a
preliminary affirmative determination of threat of injury by improperly
considering that the decline in sales was caused by imports from Mexico and
not by other factors, and

Claim 4: Guatemalas action is inconsistent with Article 3 because it made a
preliminary affirmative determination of threat of injury by improperly
considering that the stoppage of the kilns was caused by imports from Mexico
and naot by other factors.

483 Guatemala notes that Mexico made six claims in its first submission to the Panel because, in
Mexico's view, Guatemala did not consider properly the factors listed in Article 3.7 of the ADP
Agreement when making a preliminary determination of threat of injury. The six claimsrefer to:

Claim (a): Increase in imports;

Claim (b): Accumulation of inventories and underutilization of plant capacity;
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At the conciliation phase, during the Committee's review of the matter, the parties to
the dispute were required to go further and make their best efforts to reach a mutually
satisfactory solution throughout the period of conciliation. The Panel therefore
considered that the Agreement provided that before a party to a dispute could request
a panel concerning a matter, the parties to the dispute had to have been given an
opportunity to reach a mutually satisfactory resolution of the matter. This condition
would not be meaningful unless the matter had been raised in consultations and
conciliation."*

Guatemala recalls that the panel stated that these conclusions:

"were particularly appropriate in view of the nature of disputes concerning anti-
dumping actions' ... The requirement to engage in consultations and conciliation
served an essentia purpose in clarifying the facts and arguments in dispute, and
framing the dispute concerning the matter in terms which a panel would be best
equipped to resolve.®

494 Guatemaa argues that, in accordance with the interpretations given by panels under the
similar rules of the Tokyo Round Anti-Dumping Code, individual claims must be presented at the
consultation stage in order to provide the prospect of "reaching a mutually satisfactory solution" in
accordance with Article 17.3 of the ADP Agreement. Accordingly, the Panel should reject the two
claims that Mexico failed to raise either in its request for consultations, dated 15 October 1996, or in
its arguments relating to the consultations dated 30 October 1996, or in its list of questions dated 9
January 1997.

495 According to Mexico, Guatemalas argument is entirely without validity since the Panel's
terms of reference are determined not by the scope of the consultations but by the request for the
establishment of a panel. Since both claims are contained in paragraph (a) of document WT/DS60/2,
it is clear that they form an integral part of the Panel process. Furthermore, Mexico submits that the
consultations with Guatemala concerned al the issues that Mexico raised in the request for the
establishment of a panel. Mexico asserts that, in the consultations, it explained point by point to
Guatemala why Mexico considered that the investigation should never have been initiated, and
pointed out other weaknesses that had emerged in the course of the investigation up until the date of
the consultations (9 January 1997).

7. Whether certain new claims were raised during course of Panel proceedings and are before
the Panel

496 Guatemala asserts that only at the first substantive meeting Mexico claimed for the first time
that the Ministry had improperly made the preliminary affirmative determination of threat of injury
because it did not take into account the fact that from 1994 to 1995 the value of Cementos Progreso's
sales increased by 21.9% and its net profits rose by 22.8% in nomina Quetzales, not adjusted for
inflation. Guatemala submits that the Panel has no mandate to examine Mexico's claim concerning
the increase in the value of sales and profits because it is outside the Panel's terms of reference.
Mexico did not make this claim in its request for the establishment of a panel, nor in its first written
submission, nor in the written text of its oral submission. Guatemala suggests that, in conformity with
the practice followed in the GATT and the WTO, the complainant Member is prevented from making

%2 ADP/87, paragraph 333, adopted on 27 April 1994. Guatemala also refers to United States - Anti-
Dumping Duties on Grey Portland Cement and Cement Clinker from Mexico, ADP/82, paragraph 5.12, not
adopted, dated 7 September 1992 ("The Panel considered that a party should have the opportunity to consult
bilaterally on a matter before having it submitted to multilateral conciliation.")

>3 United States - Imposition of Anti-Dumping Duties on Imports of Fresh and Chilled Atlantic Salmon
from Norway, ADP/87, paragraph 337, adopted on 27 April 1994,
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the authority to verify whether the initiation of the investigation or the application of an anti-dumping
measure was inconsistent with Article 1 of the ADP Agreement.

B. Standard of Review

4101 Guatemala submits that the Panel's examination of the present dispute is circumscribed by the
standard of review set forth in Article 17.6 of the ADP Agreement.™ Guatemala notes that during the
final stages of the Uruguay Round negotiations, it was decided to include a provision in the ADP
Agreement establishing a standard to be applied by panels in examining the facts of a case and
interpreting the relevant legal provisions applied by the investigating authorities of the Members.
This standard of review applicable to anti-dumping cases is set forth in Article 17.6 of the ADP
Agreement. Guatemala notes that the ADP Agreement is the first legal instrument which provides
specifically for a standard of review. Article 17.6(i) establishes the standard of review applicable to a
panel's examination of the investigating authorities evaluation of the facts in an anti-dumping
investigation. Guatemala argues that, according to one commentator, Article 17.6(i):

"encapsulates a notion developed in several panel reports that when a panel examines
the factual conclusions of national investigating authorities it should act as a "review"
body and should not substitute its own factual assessment for that of the authorities

unless the latter is seriously flawed".*

4.102 According to Guatemala, the same commentator considered that the standard of review of the
establishment of facts as set forth in Article 17.6(i) was consistent with the panel reports delivered
during the closing stages of the Uruguay Round.”” Guatemala recals for example, that in
United States - Measures Affecting Imports of Softwood Lumber from Canada the panel ruled that:

"It was the role of the national investigating authority in the importing country, not
that of the Panel, to make the necessary determinations in connection with the
initiation of a countervailing duty case. ... The role of the Panel was thus not to
determine whether there was sufficient evidence for initiation but to review whether
the national authorities in the importing country had made the initiation determination
in accordance with relevant provisions of the Agreement."*

% Article 17.6 provides that:
"In examining the matter referred to [the panel]:

0) in its assessment of the facts of the matter, the panel shall determine whether the
authorities' establishment of the facts was proper and whether their evaluation of those facts was unbiased and
objective. If the establishment of the facts was proper and the evauation was unbiased and objective, even
though the panel might have reached a different conclusion, the evaluation shall not be overturned;

(i) the panel shall interpret the relevant provisions of the Agreement in accordance with
customary rules of interpretation of public international law. Where the panel finds that a relevant provision of
the Agreement admits of more than one permissible interpretation, the panel shall find the authorities measure
to be in conformity with the Agreement if it rests upon one of those permissible interpretations.”

% Edmond McGovern, International Trade Regulation, 12.141 (1995). Guatemala suggests that, as
regards the implementation of the ADP Agreement, the main proponent of Article 17.6 stated that a WTO panel
should not reassess the facts presented by the national authoritiesif the authorities' conclusion was objective and
impartial, even though the panel might have reached a different conclusion. Article 17.6 ensured that WTO
panels did not call the factual conclusions of the authorities into question, even in situations where the panel
might have reached a conclusion different from that of the authorities (Statement of Administrative Action for
the Uruguay Round Agreements Act, HR Document No. 103316, at 818 (1994)).

" Edmond McGovern, International Trade Regulation, 12.143 (1995).

%8 United States - Measures Affecting Imports of Softwood Lumber from Canada, BISD 405/358,
paragraph 334, adopted on 27 October 1993.
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Guatemala states that the Ministry's establishment of the facts was unbiased and objective, and only
facts that had been properly established were accepted;, in no case was any other material used.
Guatemala requests that the Panel should not invalidate Guatemalas evaluation of the facts. As
regards the separate subject of the interpretation of the ADP Agreement, Guatemala submits that it
complied with the provisions of the ADP Agreement, and where various interpretations were possible,
it always took special care to ensure that its interpretations were permissible.  Thus, Guatemala
requests that the Panel applies the customary rules of public international law and, given the existence
of various permissible interpretations of a legal provision, declares that Guatemala's interpretation is
consistent with the ADP Agreement.

4109 Guatemaa submits that, in a further attempt to undermine the standard of review by
requesting the Panel to replace the Ministry's evaluation, Mexico infers that Article 17.6 of the ADP
Agreement and Article 11 of the DSU are complimentary. Guatemala suggests that this position isin
conflict with the actual text of these provisions since Appendix 2 to the DSU contains a list of rules,
including Article 17.6 of the ADP Agreement, that are special or additional. In describing the
ordinary terms of reference of panels, Guatemala notes that Article 7.1 of the DSU stipulates that
panels must conduct their examination in the light of the relevant provisions of the covered
agreement. In cases of anti-dumping, Guatemala submits that a relevant provision is Article 17.6 of
the ADP Agreement. Thus, Guatemala asserts that a panel dealing with an anti-dumping case is not
authorized to carry out any evaluation of the facts, since Article 17.6 reserves this function for the
investigating authority.

4.110 Mexico considers that Guatemala's anti-dumping investigation is inconsistent with the ADP
Agreement on several scores, and that these inconsistencies show that the Ministry: (i) failed to
establish the facts properly; (ii) did not conduct an unbiased and objective evaluation of the facts;
and (iii) placed a number of inadmissible constructions on the ADP Agreement.

4111 Mexico argues that, with regard to the initiation of the investigation, Guatemala did not
properly establish the facts because:

0] Guatemala accepted as valid two alleged invoices (for one load of cement each)
without ensuring that the invoices were actually valid;

(i) Guatemala assumed, wrongly, that the volume of cement recorded in the two alleged
invoices was equal to the volume of the sacks sold in Guatemala;

(iii)  Guatemala confused the submission of two import certificates for transactions that
took place on two consecutive days in the same month, and that were used as
evidence of the export price, with information on the trend in the volume of dumped
imports;

(iv)  Guatemala considered that the investigation had been initiated when the import
certificates for the preceding year were requested from the Directorate of Customs,
whereas in redlity it was initiated when the notice of initiation was published in the
Official Journal;

(v) Guatemala initiated the investigation without any evidence as to the volume of
cement exports;, and

(vi)  Guatemaladid not adequately examine the causal link.

4112 Mexico argues that, with regard to the initiation of the investigation, Guatemala did not make
an unbiased and objective evaluation of the facts because:
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that there is no obligation upon the latter to meet any of the requirements of this paragraph, or that the
applicant need only submit two invoices and two import certificates for an investigation to be
initiated.

4158 Guatemala maintains that Article 5.2 does not require the complainant to provide
documentary evidence or testimony in the form of sworn statements to support the factual information
contained in the application. Mexico is simply disputing the probative value ascribed to the evidence
without presenting any evidence of bias or lack of objectivity. The terms "evidence' and
"information" are used interchangeably in Articles 5.2 and 5.3 of the ADP Agreement and in the
corresponding Articles- 11.2 and 11.3 - of the SCM Agreement. Article 11.2(iv) of the SCM
Agreement establishes that "[the] evidence includes information.” The "evidence" referred to in the
first sentence of Article 5.2 of the ADP Agreement consists of the categories of "information"
described in subparagraphs (i) to (v) of the third sentence of the same Article. Cementos Progreso's
application contained "assertions' of dumping, threat of material injury and causal relationship. All
the information included in the application and its annexes and the supplement to the application
concerning the categories of information described in subparagraphs (i) to (iv) of the third sentence of
Article 5.2 congtitutes the evidence or information substantiating the assertions. Moreover,
Guatemala states that Article 5.2 does not require documentary evidence. For example, according to
the interpretation made by the United States of Article 5.2 which Guatemala submitted to the Panel, in
an anti-dumping application it is necessary to include "al factual information" substantiating the
assertions of dumping, injury, and causal relationship. According to the definition given by the
United States of "factual information,” such information includes "data or statements of fact in
support of allegations' as well as"documentary evidence."®

(d) Article 5.3

4.159 Mexico recals that Article 5.3 of the ADP Agreement requires an investigating authority to
"examine the accuracy and adequacy of the evidence provided" in the application, in order to
determine whether there is sufficient evidence to justify the initiation of an investigation. According
to Mexico, the word "accuracy" refers to the exactitude of the evidence provided, and the word
"adequacy" refers to the relevance of the evidence to the case in question. Evidence that the sky is
blue may be accurate but is not relevant to the initiation of an anti-dumping investigation. Likewise,
inaccurate evidence may not be very exact, but may still be relevant to the initiation of an
investigation. In the present case, for example, the two aleged invoices for one sack of cement each,
submitted by Cementos Progreso to substantiate its claim of dumping, are inaccurate because they do
not contain any data on the content and type of cement, but they are relevant because they refer, abeit
inadequately, to market prices in the exporting Member. Furthermore, the two import certificates aso
submitted by Cementos Progreso to substantiate its claim of injury and subsequently threat of injury
are accurate, but are not relevant to prove injury or threat of injury.

4.160 Mexico stresses that the words "accuracy and adequacy” must be understood in the light of
the standard of sufficient evidence mentioned in Article 5.3. In this respect, Mexico agrees with the
explanation of the panel in United States - Measures Affecting Imports of Softwood Lumber from
Canada:

"... the term 'sufficient evidence' in the context of initiation of a countervailing duty
investigation was to be interpreted to mean 'evidence that provides a reason to believe
that a subsidy exists and that the domestic industry is injured as a result of subsidized

imports."®

®7 Federal Register, Vol. 62, p.27380, 27383 and 27384, 17 May 1997.
% |bid, para. 333.
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4.168 According to Mexico, the import certificates used by Cementos Progreso as proof of the
export price also cannot be considered as relevant evidence, because:

@ it cannot be maintained that two transactions consisting in the sae of 299 and
179 tonnes respectively are representative of a market which, at the beginning of the
period under investigation, was estimated at approximately 95,000 tonnes per month;
and

(b) as in the case of the normal value, the two transactions were conducted over two days
(14 and 15) of one of the six months of the investigation period (August).

4.169 Guatemala states that the application of 21 September 1995 clearly identified the product
imported from Mexico as grey portland cement classified under heading No. 2523.29.00 of the
Central American Harmonized System. Heading No. 2523.29.00 covers al portland cement with the
exception of white portland cement and portland cement with artificia colouring; in other words, it
covers grey portland cement with or without the addition of pozzolana. The documents proving the
imports - two import certificates (with their invoices) and two bills of lading - aso refer to grey
portland cement. One of the import certificates attached to the application identifies the product as
"grey portland cement, tariff heading No. 2523.29.00". The other import certificate identifies the
product as "Type Il Grey Portland cement with pozzolana, tariff heading 2523.29.00". Both invoices
from Cruz Azul identify the product as "Type Il Grey Portland cement with pozzolana'. Both bills of
lading identify the product as "grey portland cement”. Likewise, Section 1 of the supplementary
application identifies the product as "grey portland cement”. In short, close examination of both the
application and the supplementary application makes it quite clear that, for the Ministry, the imported
product mentioned in the application was grey portland cement. In the course of the meetings held
prior to initiation, Cementos Progreso only mentioned grey portland cement to the Ministry. The
penultimate sentence in Section IV of the supplementary application indicates that the manufacturing
process used in Mexico must be very similar to that used by Cementos Progreso in Guatemala
because it concerns the same product. All types of grey portland cement, with or without pozzolana,
come under tariff heading 2523.29.00. Consequently, Types | and Il grey portland cement are both
classified under the same heading of the Guatemal an tariff.

4.170 Guatemaa submits that the absence of any reference to a particular type of cement on the
invoices relied on as evidence of normal value indicates that in Mexico the price of cement does not
vary according to the type. The same raw materials and the same production process are used to
manufacture the various types of grey portland cement, which is used to make concrete or concrete
products. There are dight differences in the chemical composition and physical characteristics of the
different types of cement. Although Cruz Azul's reply to the origina questionnaire sought an
adjustment of the normal value in order to take into account the difference between the cement sold in
Mexico (Type Il Pz) and one of the types sold in Guatemala (Type 1 PM), in its subsequent reply to
the supplementary questionnaire it stated that price adjustment was not necessary. Neither Cruz Azul
nor any other party has submitted any evidence to suggest that there is a price variation among the
different types of grey portland cement. Nor has Cruz Azul argued that any of the documents
atached to the application did not refer to grey portland cement. In any event, the application
mentioned the export price for Cruz Azul's sales of Type Il grey portland cement with pozzolana. In
its submission to the Ministry of 13 May 1996, Cruz Azul acknowledged that the cement sold in
Tapachula, Mexico, was type |l grey portland cement with pozzolana. The evidence on Cruz Azul
prices in Tapachula, Mexico, and on the export price to Guatemala shown in the application therefore
refer to the same product - Type |l grey portland cement with pozzolana (Typell Pz). The evidence
on the export price contained in the application only refers to Type Il Pz cement, in other words the
same cement that Cruz Azul later acknowledged that it sells in Tapachula.

"2 Guatemala notes that white portland cement is covered by tariff heading No. 2523.21.00.
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evidence, establish any mechanism to verify the accuracy of the evidence, or impose any system for
the evaluation of evidence, the Government of Guatemala was legally entitled to proceed asit did.

4.176 According to Mexico, this argument by Guatemala reveals that it failed to comply with its
obligation under Article 5.3 to examine the accuracy and adequacy of each and every piece of
evidence provided by the claimant. Article 5.3 states that the examination concerns the accuracy and
adequacy of the evidence (pruebas in the Spanish version) in the plural, meaning the accuracy and
adequacy of different pieces of evidence. Mexico asks how it is possible to conduct a collective or
overall examination of evidence when, by definition, accuracy must pertain to each individual piece
of evidence. Otherwise, it isimpossible for the examination of each piece of evidence to be accurate.
How is it possible, moreover, to assert that the documentary evidence is considered reliable without
prejudice to the right of the exporter to demonstrate that the said evidence is not reliable, not
forgetting that the exporter is not yet involved in the process since the investigation has not yet been
initiated.

4.177 Inresponse to a question from the Panel, Guatemala notes that it consulted with the officials
responsible for the case during the previous administration and established that when the
representatives of Cementos Progreso brought the case before the Ministry - as indicated in section 1V
of the original application, these meetings took place before the written application was submitted -
they said that they had purchased grey portland cement as per the two invoices in Tapachula, Mexico,
and that they had been able to establish that Cruz Azul's prices for grey portland cement were
considerably higher than the prices of the grey portland cement exported by Cruz Azul to Guatemala.
This additional evidence helped the Ministry verify the accuracy and adequacy of the evidence
contained in the written application.

(i) Threat of injury

4.178 Mexico submits that the Ministry did not have sufficient evidence of injury or threat of injury
to justify the initiation of the investigation. Mexico asserts that, in order for an investigating authority
to initiate an anti-dumping investigation, the existence of injury or threat of injury must be
demonstrated by producing accurate and adequate evidence, and not merely on the basis of allegation,
conjecture or remote possibility.

4.179 According to Mexico, the only evidence available to the Ministry at the time of initiation of
the investigation concerning the alleged threat of injury claimed by Cementos Progreso was two
import certificates. Mexico argues that these import certificates cannot be considered as adequate or
accurate evidence of threat of injury within the meaning of Articles 3.7, 5.2 and 5.3 of the ADP
Agreement, since they do not provide proof of any of the factors listed in Article3.7. It is not
possible to arrive at a positive conclusion about the existence of massive imports on the basis of the
evidence provided by Cementos Progreso in its application. The Ministry assumed the applicant's
statements concerning threat of injury to be valid even though they were clearly no more than simple
assertions unsubstantiated by relevant or positive evidence.”

4180 Mexico argues that further proof that the Ministry did not have adequate evidence of the
threat of injury claimed by Cementos Progreso when it decided to initiate the investigation lies in the
fact that on 22 January 1996 (after the resolution to initiate the investigation), the investigating
authority sent a questionnaire to the claimant asking for information on: (1) production process and
technical standards; (2) production; (3) sales; (4) customers; (5) inventories; (6) cost structure; (7)
installed capacity; (8) labour force; (9) evolution of domestic prices;, (10) imports, (11) threat of

™ Mexico suggests that, to obtain a clearer idea of what should be understood by positive evidence,
reference should be made to the report of the panel in United States - Anti-Dumping Duties on Imports of
Stainless Steel Plate from Sweden, ADP/117, para. 276, not adopted, dated 24 February 1994 (... such
information as would persuade an objective, unprejudiced mind ...").
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2. the Ministry granted Cruz Azul an extension of more than two months to reply to the
questionnaire, from 11 March to 17 May 1996.

4.203 Guatemala suggests that since the ADP Agreement was adopted recently and no GATT panel
has had the opportunity to interpret Article 5.5, Guatemala had no guidelines in that respect. Thus, it
interpreted and applied the provision in good faith by avoiding the initiation of the investigation until
after Mexico had received official notification. Guatemala submits that its procedures strictly comply
with Guatemala's legislation on notification, in particular the time at which the decision stating when
an investigation can be initiated legally comes into effect. Article 12 of the Constitution of the
Republic of Guatemala is the highest-ranking text guaranteeing due process and it states that
notification is a sine qua non requirement for the initiation of any procedure. The constitutional
guarantee concerning the mandatory nature of notification is to be found in Article 66 of the Code of
Civil and Commercia Procedure and in Article 45, paragraph (e) of the Law on the Organization of
Justice, and according to Article 26 of the Law on Administrative Appeals, these provisions apply to
administrative acts. Guatemala states that pursuant to these provisions, even though the published
decision itsdlf fixed a particular date for the initiation of the investigation, i.e. the date of publication,
the initiation had to be deferred until the day following the date on which Mexico was notified of the
decision to initiate an investigation.

4.204 Guatemaa argues that the facts concerning the notification were deemed to be undisputed
because throughout the Ministry's investigation the Government of Mexico did not contest the date on
which it had been notified in atimely manner or in the appropriate form and Cruz Azul did not contest
it either. The first time that Mexico complained about the alleged delay in notification was in a letter
sent by fax on 6 June 1996 in connection with the informal consultations. According to Article 9 of
the Guatemalas Law on Administrative Appeals, applicable to the administrative file on the
anti-dumping investigation conducted by the Ministry, any violation of procedure - such as the alleged
failure to notify in time - must be claimed within five working days of the notification; the effect of
such a complaint is to make any acts retroactive to the time at which the violation occurred. Mexico's
letter dated 6 June 1996 did not meet the requirements for such complaints and was outside the
time-limit. Cruz Azul acknowledged in its reply to the questionnaire that the investigation was not
initiated on 11 January as Mexico alleges; Cruz Azul indicates that the investigation began on 22
January 1996.

4.205 Guatemaa refers to Paragraph 3 of Resolution 42 of 9 January 1996, which stated that the
initiation "shall take effect as from the day on which the notice is published in the Official Journal".
Guatemala states that this paragraph identifies the "date of initiation" as the day on which the noticeis
published in the Official Journal. Likewise, paragraph 9 of Resolution No. 2-95 of 15 December 1995
states that "the date of the initiation of the investigation shall be considered to be the date on which
such notice is published in the Officia Journa." Guatemala states that the words "date of initiation"
have a special meaning in the ADP Agreement. For example, Article7.3 and Article 12.1.1
specifically refer to "the date of initiation". Article 7.3 provides that the investigating authorities shall
not apply provisional measures sooner than 60 days from the "date of initiation”. Article 12.1.1
requires the investigating authority to give public notice of "the date of initiation”, and the Ministry
complied with this. Unlike Articles 7.3 and 12.1.1, Article 5.5 does not provide that the notification
must be made prior to "the date of initiation”. Article 5.5 does not stipulate either that notification
must be made prior to the date of publication of notice of the initiation. According to Guatemala,
Article 5.5 specifies that notification must be made "before proceeding to initiate an investigation".

4.206 Guatemala submits that there is no reason to take the apology to Mexico dated 26 July 1996
into account because it is not included in the administrative file on the investigation. Guatemala sent
this letter to Mexico as a gesture of good faith, due to its concern at not having observed the courtesy
of notifying before publication of the resolution on initiation of the investigation, but this letter does
not in any way include an apology or recognition of violation of Article 5.5 of the Agreement.
According to Guatemala, this act of courtesy reflects the fact that Guatemala and Mexico have a very
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alia, because Mexico had allegedly failed to notify the United States before proceeding to initiate the
investigation, and according to the United States this procedure violated Article5.5. Guatemala
argues that the record of the corn syrup investigation shows that the Mexican investigating authority
issued the resolution of initiation on 17 February 1997, and published it on 27 February 1997.
Guatemala asserts that Mexico did not notify the United States until 9.48 p.m. on 27 February, the
notice of initiation having been published at 6.00 am. on the same day. To support its assertion,
Guatemala provided a copy of SECOFI's notification letter to the United States indicating that it was
faxed at 9.48 p.m. on 27 February. Thus, Mexico did not notify the Government of the United States
before issuing the resolution of initiation on 17 February, or before publishing the notice of initiation.
According to Guatemala, this subsequent practice by Mexico in its anti-dumping investigation against
the importation of corn syrup shows that Mexico's interpretation of Article 5.5 is exactly the same as
the interpretation made by Guatemala. The fact that Mexico did not notify the United States until ten
days after it had issued the resolution of initiation is in blatant contradiction with Mexico's position in
the present case, in which it claims that every Member has the right to be notified of an investigation
before it is initiated, as soon as a properly documented application has been received in accordance
with Article 5.2 and the evidence has been found to be adequate and sufficient in accordance with
Article5.3. Furthermore, Guatemala suggests that since Mexico published the notice of initiation
before notifying the United States, its own subsequent practice serves to refute its claim that only if
the notification is made before the publication of the initiation of the investigation will the exporting
country have the opportunity to defend its interests and those of its exporters in good time. In other
words, Mexico's subsequent practice supports Guatemala's interpretation of Article 5.5, according to
which notification should only take place before proceeding to initiate the investigation, and not
before publishing the notice of initiation.

4.212 Mexico dismisses Guatemala's argument concerning Mexican practice in the corn syrup case.
Mexico argues that in that case it notified the United States before the date of initiation, i.e. before the
date on which the published notice specified that the initiation would take effect. That is not the
situation in the present case.

4213 Guatemala argues, without acknowledging any violation of Article5.5 of the ADP
Agreement, that under the generaly accepted principles of international law, any aleged delay in
notification under Article 5.5 of the Agreement was harmless and without adverse effects on Mexico's
rights in the process. Article 17.6(ii) of the Agreement stipulates that "the Panel shall interpret the
relevant provisions of the Agreement in accordance with customary rules of interpretation of public
international law ...". Guatemala notes that some WTO panels have recognized that "the customary
rules of interpretation of public international law" are those embodied in the Vienna Convention.
Thus, "the customary rules of interpretation of public international law™" under Article 17.6(ii) of the
ADP Agreement also refer to the rules embodied in the Vienna Convention. Article 31 of the Vienna
Convention, governing the interpretation of treaties, stipulates that "the context ... of a treaty shall
comprise, in addition to the text ... any relevant rules of international law applicable in relations
between the parties’. Thus, according to Guatemala, a WTO panel must apply the relevant rules of
international law in reaching its decision. According to Article 38(1) of the Statute of the
International Court of Justice ("ICJ'), Guatemala notes that the sources of internationa law are
(1) "international conventions, whether genera or particular, establishing rules expressy recognized
by the contesting States'; (2) "international custom, as evidence of a general practice accepted as
law"; (3) "the genera principles of law recognized by civilized nations’; and (4) "... judicia
decisions and the teachings of the most highly qualified publicists of the various nations, as subsidiary
means for the determination of rules of law".

4.214 Guatemala argues that, pursuant to the ICJ definition of the sources of international law, a
resolution adopted in a bilateral dispute under the North American Free Trade Agreement ("NAFTA")
congtitutes a source of international law. Guatemaa argues that NAFTA is an internationa
convention that establishes rules that Mexico, as a party to NAFTA, has recognized. In Fresh-Cut
Flowers from Mexico, a NAFTA panel applied the principle of "harmless error” to excuse the failure
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had sufficient time and opportunity to take part in the procedures after notification. Consequently, the
alleged delay in notifying Mexico of the initiation constituted a "harmless error" because it did not
impair Mexico's rights under the ADP Agreement.

4.217 Guatemala states that Mexico codified the principle of "harmless error" in Article 338 of its
Fiscal Code, which stipulates that an administrative decision shall be illegal only if its errors of
procedure are harmful to the protection of individuals. Guatemala asserts that it has demonstrated that
the principle of "harmless error” is recognized in international law as a principle which applies to al
countries and, without admitting that Guatemala has violated any provision, it maintains that the Panel
should apply this principle to the alleged violation of Article 5.5.

4.218 Guatemaa considers furthermore that, according to the generaly accepted principles of
international law, Mexico accepted the alleged delay in notification. Mexico gave cause for estoppel
by delaying its Article 5.5 claim regarding the alleged delay in notification. Guatemala points out that
Mexico failed to mention the alleged violation of Article 5.5 until 6 June 1996, almost six months
after the date of publication of the notice of initiation. It did not even claim the alleged violation
when it presented a submission to the Ministry on the procedure in question. Guatemala argues that
Mexico only mentioned the alleged violation in the context of informal consultations. By 6 June
1996, Guatemala and the interested parties had invested considerable resources in the investigation. If
Mexico had formally objected to the alleged violation of Article 5.5 immediately after the initiation of
the investigation, Guatemala suggests that the Ministry would have reinitiated the investigation after
providing Mexico with the notification which it claimed was required under Article5.5. Instead,
Guatemala notes that Mexico waited until Guatemala had been investigating for six months, when it
was very late to correct the error, and when Guatemala had already expended substantial resourcesin
conducting the investigation and was about to issue its preliminary determination. Thus, Guatemala
submits that the Panel should reject Mexico's claim on the basis of the principle of estoppel.

4219 Guatemaa states that the alleged delay did not nullify or impair Mexico's rights under the
ADP Agreement. Under Article 3.8 of the DSU, the presumption of nullification or impairment is
rebuttable. Guatemala did not take any action to initiate the investigation until Mexico had been
notified. Moreover, Guatemala granted Cruz Azul an extension of two months to reply to its
guestionnaire. Any aleged delay in notification under Article 5.5 did not adversely affect Mexico's
opportunity to defend its interests, nor did it affect Mexico's rights under the ADP Agreement in any
other way. Thus, Guatemala submits that the Panel should reject Mexico's claim under Article 5.5 of
the ADP Agreement because Guatemala has rebutted any presumption of nullification or
impairment.®

4.220 Mexico suggests that the principle of "harmless error” invoked by Guatemala is not
recognized by the WTO. The sources quoted by Guatemala in support of this argument are not
applicable to the present dispute. The provisions of the Vienna Convention and the Statute of the ICJ
guoted by Guatemala concern rules "applicable in relations between the parties’ and "rules expressly
recognized by the contesting States'. The principle of harmless error has not been recognized by
Guatemala and Mexico, either in their bilateral trade relations or through the WTO. Mexico submits
that Guatemaas reference to NAFTA has no relevance in the present case. On the one hand,
Guatemala is not party to NAFTA and, on the other, NAFTA cannot impose any obligation on
Members of the WTO, including Members who are parties to the NAFTA. As regards the "general

% Guatemala emphasizes that notification under Article 5.5 of the ADP Agreement is unique in the
WTO context. It is unrelated to the concept of notification of national laws implementing WTO agreements.
This notification applies only to an isolated stage in anti-dumping proceedings, and unlike Article 13.1 of the
SCM Agreement, it does not establish any obligation to consult following notification. Finaly, it is the only
notification provision that does not necessarily become a significant prior notice under the ADP Agreement.
For example, the investigating authority could provide the representative of an exporting government with a
notification under Article 5.5, and immediately provide notification of initiation.
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market share of Cementos Progreso fell from 99.85% to 75.42% over the same period. Contrary to
Mexico's claim, in assessing the upward trend in imports the Ministry considered only imports from
Cruz Azul and did not attribute imports from any other Mexican exporter to that company.

4.247 Guatemaa states that, in order to determine Cruz Azul's market share for grey portland
cement, it divided its imports by apparent consumption in Guatemaa for the months in question.
Apparent consumption is the total of domestic shipments from Cementos Progreso and imports from
al countries. The volume of imports is based on official information compiled by the Directorate-
General of Customs at the request of the Ministry. The figures for domestic shipments from Cementos
Progreso are taken from the replies to the origina questionnaire and the supplementary questionnaire.
Guatemala states that Cruz Azul did not question the accuracy of this information during the
investigation, and nor did Mexico in itsfirst written submission to the Panel.

4.248 Mexico suggests that the percentage increase in Cruz Azul's exports may seem very high
because these exports started from zero at the beginning of 1995, which is why its exports for January
1995 were so low. According to Mexico, what is important is whether these exports redly affected
Guatemala's domestic industry. An unbiased and objective evaluation of the facts shows that there is
no negative correlation between the increase in Cruz Azul exports and Cementos Progreso production.
Taking as a basis the information in the file, Mexico argues that:

- there was a severe shortage on the Guatemalan market, as acknowledged in a letter
drafted by the Ministry. Mexico notes that, as a result, Guatemalas Government
Agreement No. 708-94 of 30 November 1994 reduced the customs tariff on grey
portland cement to 1%;

- in June and July 1995, both Cementos Progreso's imports and its production
increased;

- in August 1995, imports increased by 6,601 tonnes and Cementos Progreso's
production fell by 22,289 tonnes, but its sales rose to a record 104,826 tonnes;

- in September 1995, Cementos Progreso's imports, production and sales fell;

- from October to November 1995, imports increased by 34.90%, but without any
effect on Cementos Progreso's production which was maintained at approximately
78,900 tonnes, although sales increased by 4.74%; and

- imports did not prevent Cementos Progreso from reducing its cement inventories by
62,575 tonnes during the investigation period.

4.249 Mexico submits that, for these reasons, Guatemala should not blame Cruz Azul's exports for
Cementos Progreso's loss of domestic market share.

4.250 Guatemala repeats that the rapid increase in dumped imports from Cruz Azul and the
corresponding reduction in the market share of Cementos Progreso is an appropriate indicator for
establishing threat of injury. When Mexico argues that the Guatemalan cement market shows a
deficit, Guatemala asks whether this is justification for a neighbouring country to engage in dumping.
Reverting to the question of the correlation between Cementos Progreso's performance and Cruz
Azul's participation in the Guatemalan market, Guatemala's position is that the fall in production,
sales and market share of Cementos Progreso coincides with the significant increase in imports from
Cruz Azul. If Cementos Progreso cannot blame exports from Cruz Azul for its loss in Guatemalan
market share, who is Cementos Progreso to blame, asks Guatemala. The fact is that Cruz Azul and
Cementos Progreso were the only participants in the market. Every sale gained for Cruz Azul was a
sale lost for Cementos Progreso. Moreover, the final cement inventories of Cementos Progreso
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cement) were more appropriate for a preliminary determination of threat of injury than inventories of
the product specified by the ADP Agreement.

4260 Guatemala states that the Ministry was always clear as regards the subject of the
investigation and acted in full compliance with Article 3.7 of the ADP Agreement. Under that
Article, the Ministry was entitled to consider a great variety of factors and decided to use the
accumulation of inventories of grey clinker as a suitable indication of the accumulation of inventories
because during the investigation they had become familiar with the production process, in which grey
clinker is a fundamenta element in the production of the product under investigation. Since
Cementos Progreso produced practically no other types of grey cement, the accumulated grey clinker
was relevant to an investigation on grey portland cement. Guatemala further notes that the final
average stocks of cement held by Cementos Progreso increased by 85% from September-December
1994 to September-December 1995 because the imports from Cruz Azul took up shares of the market.
There is no legal basis for Mexicao's argument that the inventories of the product under investigation
mentioned in Article 3.7(iv) relate exclusively to the exporter's inventories of the finished product (i.e.
of cement), as opposed to semi-finished materials used to make the finished product. Unlike
Article 3.7(ii), which specifically mentions the exporter, in the case of inventories the drafters did not
make this specification. Guatemala correctly interpreted Article 3.7(iv) to refer to the inventories of
domestic producers (i.e. including inventories of clinker), importers and exporters.

4.261 Guatemaa argues that under the terms of Article 3.7 of the ADP Agreement, the Ministry
could consider other factors not enumerated in subparagraphs 7(i) to (iv) of Article 3. Excess clinker
inventories were a valid factor to take into account in considering al of the factors relating to the
threat of injury.

4.262 Mexico states that, as of the publication of the notice of initiation on 11 January 1996,
imports from Cruz Azul remained constant, a fact which was not analyzed at any stage by the
Ministry and which, from the standpoint of Mexico, calls into question the causal link between the
imports and the closure of the kilns. Mexico submits that this is particularly so because the Ministry,
during bilateral consultations with Mexico, itself agreed that even after the closure of the kilns,
Cementos Progreso continued to manufacture the product under investigation.

4.263 Guatemala rejects Mexico's argument that imports from Cruz Azul remained constant as
from January 1996, arguing that imports continued to increase and reached 45,859 tonnes in March
1996.

4.264 Mexico submits that the increase took place during the shut-down of the Cementos Progreso
kilns, so that it was due more to a shortage of supply in the Guatemalan market than to dumping.
Mexico asserts that Cruz Azul's exports dropped back to previous levels (approximately 25,000
tonnes) once those kilns went back into operation.

4.265 According to Mexico, thereis no certainty that the material accumulated at the industrial plant
of Cementos Progreso actually was grey clinker, as neither the notary who certified the existence of
material nor the Director of Economic Integration of the Ministry who conducted the on-the-spot
investigation have the technical and scientific capacity to vouch that the material they observed wasin
fact grey clinker, that what they saw represented a surplus of that material, and that the product in
guestion would be used for the manufacture of the product being investigated and not for some other
type of cement.

4.266 Guatemala notes that Mexico does not suggest what other material similar to grey clinker
could be stocked at a plant producing grey portland cement. Guatemala suggests that in any case, by
virtue of Article 17.6(i) of the ADP Agreement, it is not the role of the Panel to assess the validity of
the evidence which the Ministry considered in determining that the material examined was grey
clinker.
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4.272 Mexico notes that the Ministry's preliminary determination of threat of injury makes no
mention of the under-utilization of plant capacity, even though this is expressly included in the title of
the corresponding section.”

4.273 Guatemala submits that the underutilization of capacity is clearly demonstrated by the
shutdown of the three kilns.

4.274 Mexico submits that, as indicated in the report on the inspection carried out at the Cementos
Progreso plant, during the period subsequent to that investigated Cementos Progreso's production
increased substantialy from 1,687,024 sacks (71,697 tonnes) in January 1996 to an estimated
2,286,000 sacks (97,152 tonnes) in March 1996; that is to say, during the period when the Cementos
Progreso kilns were closed, estimated production for the month of March 1996 was very close to
100% of the plant's effective production capacity.'® Mexico recalls that, despite closing kilns,
Cementos Progreso continued to produce cement, and was expecting a high output in the month of
March.’® In these circumstances, Mexico asks the following questions:

- Isit possible to consider that a company is actually confronted by athreat of injury caused by
imports when during the months following the period investigated its output was increasing
and when, in fact, Cementos Progreso itself was anticipating a record output in the month in
which it was supposed to be so affected by imports from Cruz Azul that it even had to shut
down its kilns?'”?

- How was it possible to build up such large stocks of clinker while recording such a high
utilization of installed cement grinding capacity in the months subsequent to the investigation
period?

- Why did the Ministry not analyze the information on cement production subsequent to the
period investigated if it was in the same document as that used to conclude that, because of
imports from Cruz Azul, there had been a substantial increase in inventories of the raw
material for the cement?

4275 Guatemala states that based on its comparisons of information for each month with
information for the same month during successive years (to account for the seasonal factors in the
demand for cement in Guatemala), the Ministry determined that during the period from January to
June 1996, cement production was 14% lower than during the same period in 1995. In order to
eliminate inflation-related distortions, the Ministry evaluated the sales trends on the basis of quantity
instead of value. According to Guatemala, during the period September to December 1995, the
volume of Cementos Progreso's sales increased by 17% as compared with the same period in 1994.

4.276 Mexico noted that as its comparisons had been made on a month-to-month basis, there was no
need to make seasonal adjustments.

% Mexico recalls that in the application for initiation of the investigation, Cementos Progreso stated
that its utilization of plant capacity was 100%.

100 \With reference to a report attached to Guatemala's first submission to the Panel, Mexico asserts that
the installed capacity of Cementos Progreso was 1,400,000 tonnes per year and the effective capacity
approximately 85% thereof (that is, 1,190,000 tonnes per year). Thus, the plant had an effective installed
capacity of approximately 99,167 tonnes per month.

101 Mexico notes that the inspection in question was carried out at the end of March (29 March) so that
the Ministry cannot claim that these were estimates made at the beginning of the investigation period.

102 Mexico notes that the kilns were shut down in February, athough in that month Cementos
Progreso's production increased by more than 10% relative to the previous month, rising from 1,687,024 sacks
to 1,967,175 sacks, i.e. from 71,697 to 83,603 tonnes.
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outside the period of investigation) that should aso have been taken into account;
and

(iii)  imports from Cruz Azul cannot be linked to the downturn in sales for the first quarter
of 1996 since such imports remained constant as from January of that year.

4.280 Mexico concludes from the foregoing that the reduced sales identified by the Ministry were
not caused by imports from Cruz Azul, but by other factors, as expressly recognized by the Ministry
in its own preliminary determination. Therefore, the determination in question does not reflect an
objective and impartia analysis of the factual elements which were at the disposal of the Ministry
when issuing the preliminary determination. Mexico submits that Guatemala therefore violated its
obligations under Article 3.7 of the ADP Agreement.

4.281 According to Guatemala, the Ministry found that as a result of increased imports, sales of the
like domestic product declined as of September 1995 by comparison with the preceding year. They
continued to decline over the first quarter of 1996. Guatemala submits that Mexico's objections to
these findings are unfounded.

4.282 Guatemala recalls Mexico's assertion that the reduction in sales was caused by a contraction
of demand in September and not by increased imports. Guatemala suggests that, while it is true that
demand did contract in September 1995, the Ministry observed that there was a steady decline in sales
from July 1995 to March 1996 by comparison with sales for the preceding year.

4.283 With regard to Mexico's argument that the Ministry should not have considered sales for the
first quarter of 1996 as those sales fell outside of the investigation period, Guatemala states that the
ADP Agreement does not prohibit the investigating authority from considering the most recent
information available. According to Guatemala, this is in fact a better practice, especialy in
analysing the threat of material injury.

4.284 Guatemaa suggests that Mexico contradicts itself by alleging that imports from Cruz Azul
cannot be related to the downturn in sales for the first quarter of 1996 because those imports remained
constant from January of that year. Guatemala submits that imports continued to increase through
1996 and peaked at 45,859 tonnes in March. Guatemala submits that the increase in imports is even
more significant when the comparison is made with the first quarter of 1995, when there were no
imports from Cruz Azul.

4.285 Mexico asserts that, according to the information provided by Cementos Progreso in its
questionnaire response, despite the fall in demand for the product investigated during the month of
September 1995, during the investigation period its sales increased by 12.37% in value and 0.01% in
volume as compared with the same period in the previous year. Furthermore, according to Cementos
Progreso's income statement, net sales increased by 21.90% over 1994 and net profits increased by
22.80%.

4.286 Guatemala submits that the ADP Agreement does not require the investigating authorities to
take into account the value of sales and profits when making a preliminary determination of threat of
consequent injury. Article 3.7 of the ADP Agreement does not refer to the producer's sales and profits
when determining a threat of material injury. According to Guatemala, the only reference to profitsis
that in Article 3.4 of the ADP Agreement, which concerns a determination of present injury.

4.287 Guatemala recalls that the Ministry stated in its preliminary determination of threat of injury
that the volume of " ... sales of the domestic product fell from September 1995 onwards in comparison
with sales during the previous year and this situation continued throughout the first quarter of [1996]
... ". According to Cementos Progreso's questionnaire response, the volume of its domestic sales fell
by 17% from September-December 1994 to September-December 1995. The fact that the value of
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Nor should it be forgotten that under Article 3.5, the demonstration of a causal link between the
dumped imports and the injury to the domestic industry shall be based on an examination of al
relevant evidence before the authorities. In this regard, Mexico notes that the information on both
sales and profits was in the file and available to the authorities in question.

(d) Depressed domestic producer prices

4.293 Mexico asserts that, pursuant to Article 3.7(iii) of the ADP Agreement, in order to determine
the existence of a threat of injury the investigating authority should have considered, inter alia,
whether imports were being made at prices that would depress or significantly suppress domestic
prices and whether this would perhaps lead to increased demand for further imports. Instead, the
Ministry simply asserted that "as a consequence of dumped imports, there was a fall in the price of
cement in those cities where ... [it] ... is sold", stating that this had been borne out by an investigation
by Guatemala's Directorate of Economic Integration ("DIACQO"), information supplied by Cementos
Progreso, and "the relationship between these prices and those that might have been established in
keeping with the Government formula for setting a maximum sale price". According to Mexico, the
Ministry's conclusion contains the following inconsistencies:

0] the preliminary determination does not explain the procedure (i.e. the methodol ogical
steps and the circumstances) followed in establishing that the fall in prices was caused
by dumped imports, but simply asserts that this was so;

(i) the conclusion and the study by DIACO refer only to some Guatemalan cities, as
though the anti-dumping investigation had been conducted on the basis of a regional
investigation under Article 4.2 of the ADP Agreement, when in fact it was a national
investigation;

(iii)  the preliminary determination fails to indicate how the comparison was made between
the price of imported cement from the exporting company and Cementos Progreso's
sales price, nor does it state whether the prices are compared at the same level of
trade, whether the transactions were under the same commercia terms, if the products
involved were comparable, the dates of the comparisons, and whether the prices were
the result of simple or weighted, moving or progressive averages,

(iv)  the comparison with the prices that might have been established in keeping with the
Government formula for setting the sale price ceiling is completely irrelevant from
the standpoint of the ADP Agreement. The formula could furthermore distort the
entire exercise, because it does not correspond to the market prices that would result
in a situation of free competition. In any caseit is a price ceiling, and not a price that
must necessarily be reached; and

(v) the prices of the type | (PM) grey portland cement under investigation were not
significantly lower than those of the cement produced by Cementos Progreso.
According to Mexico, the likelihood that they increased the demand for further
imports was also therefore negligible. Mexico recals that exports from Cruz Azul
remained stable as from the first quarter of 1996.

4.294 Guatemala suggests that Mexico is requesting the Panel to conduct a de novo review of the
Ministry's findings. The Ministry found that as a result of the dumped imports, the price of domestic
cement fell in those cities where cement from Cruz Azul was being sold, in spite of an increase in
Cementos Progreso's production costs. The Ministry referred to the findings of the study done by
DIACO showing that the imported product consistently undercut the domestic product. The Ministry
also referred to the evidence submitted by Cementos Progreso of the widening gap between the
government-regulated price ceiling and the actual prices received by Cementos Progreso.
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4.301 Guatemala notes that Mexico ignores the fact that cement demand in Guatemalais seasonal.
The demand is higher during the dry season (October-May) than in the rainy season
(June-September). The Ministry therefore properly evaluated the trend in Cementos Progreso's sales
by comparing the sales volume to that for the same month the previous year. This comparison
showed that Cementos Progreso's sales fell at the end of 1995 and during the first half of 1996 in
comparison with the same period the previous year. Guatemala submits that according to Cruz Azul's
own submission of 13 May 1996, the import of Cruz Azul cement caused prices in Guatemala to drop
by between Q 6.00 and Q 8.00 per sack. This submission also provided that the price of Cementos
Progreso cement fell by 22% in the south-west of the country. Moreover, the data cited by Mexico
neither contradicts, nor detracts from the value of the evidence presented, which clearly demonstrates
that dumped imports from Cruz Azul had a depressing effect on Cementos Progreso's prices. The
prices shown in the information provided by Cementos Progreso were not adjusted for inflation, and
represent an average for all of Guatemala. Evidence has shown that Cementos Progreso's prices
decreased in the cities where Cruz Azul's cement was sold and that their prices in those cities were
lower than the ceiling prices authorized by the Government.

(e Loss of customers

4.302 Mexico recals that the Ministry made a preliminary determination that Cementos Progreso
lost some of its customers, without ascertaining the accuracy of the claim or the accuracy of the list of
aleged lost customers submitted by the claimant. Thus, Mexico argues that the Ministry accepted
that the aleged customers switched from domestic to imported cement, though it did not ascertain the
existence of these clients and the effect of substitution of the domestic product by the imported
product. The list in question shows only the names of alleged customers and no further data
supporting the claimant's affirmations. According to Mexico, the Ministry should also have
considered that the list might have contained customers who had been driven out of Cementos
Progreso's market as a result of its own intimidatory, exclusive and monopolistic policy, as was found
by the Ministry itself through DIACO studies of the grey portland cement market.

4.303 Guatemala notes that the Ministry found that, even though Cementos Progreso dropped its
prices to compete with Cruz Azul, it lost customers to the Mexican producer. Mexico is challenging
this finding on the basis that the Ministry did not verify the accuracy of the evidence submitted by
Cementos Progreso to substantiate its loss of customersto Cruz Azul. Guatemala submits that thereis
no doubt that in just six months, Cruz Azul increased its market share from 0.15% to 23.54%, and that
the market share of Cementos Progreso declined from 99.85% to 75.42% over that same period.
Guatemala aso recalls that Mexico admits that cement from Cruz Azul was priced lower than that of
Cementos Progreso. It istherefore logical to conclude that Cementos Progreso lost customers to Cruz
Azul.

4.304 Mexico recdls that, according to Guatemala, the loss of customers determined by the
Ministry was based, on the one hand, on information supplied by Cementos Progreso and, on the
other, on the fact that Mexican imports had increased their share of the Guatemalan market, whence
the Ministry concludes that Cementos Progreso lost customers to Cruz Azul. This confirms Mexico's
argument that the Ministry did not verify the accuracy of the evidence submitted by Cementos
Progreso, since otherwise the Ministry would not have found it necessary to merely conclude that
customers had been lost on the basis of circumstantial evidence.

4305 Guatemala states that it is logical to conclude that the fact that Cementos Progreso lost
amost a quarter of its market in six months supports the evidence submitted by Cementos Progreso of
the loss of customersto Cruz Azul. Moreover, Cruz Azul never objected to the evidence submitted by
Cementos Progreso concerning the loss of customers.
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)] Excess plant capacity in the exporting company and the situation of demand on the
Mexican market

4.306 Mexico notes that the Ministry considered in its preliminary determination that Cruz Azul had
freely available capacity for manufacturing approximately 360,000 tonnes of cement, which together
with the negative growth of the Mexican economy and resultant lower domestic demand, point to the
likelihood of increased dumped exports. In thisregard, Mexico notes that:

0] as regards available capacity at Cruz Azul, the Ministry ignored the fact that the
Mexican producer manufactures several types of cement at its plant, other than the
grey portland cement under investigation, and that therefore excess cement capacity
cannot be treated as adequate or accurate evidence for reaching a positive
determination of the existence of the threat of material injury with regard to grey
portland cement; and

(i) as regards the likelihood of increased exports by Cruz Azul, it is clear from the
preliminary determination that the Ministry arrived at this conclusion on the basis of
mere conjecture, as the text does not show that any analysis was carried out based on
adequate evidence of the real possibility of increased exports from Cruz Azul in the
near future. Mexico recalls that under Article 3.7 of the ADP Agreement, the "change
in circumstances which would create a situation in which the dumping would cause
injury must be clearly foreseen and imminent”, and determinations of a threat cannot
be based on "allegation, conjecture or remote possibility". Furthermore, Mexico notes
that imports from Cruz Azul remained stable as from January 1996.

4.307 Mexico submits that the Ministry's preliminary determination of Cruz Azul's excess capacity
was based on an estimate made by the consultants Arthur D. Little *®, who did not necessarily have
the elements needed to make that estimate properly. According to the estimate, Cruz Azul had excess
capacity equivaent to 360,000 tonnes ayear. Assuming, without conceding the fact, that the estimate
was accurate, Mexico suggests that Guatemala did not take into account the fact that 360,000 tonnes
per year corresponds, on average, to 30,000 tonnes per month, which could also have been used for
sales on the Mexican market or shipped to at least seven export markets other than Guatemala. Nor
did Guatemala take into account the fact that the estimated excess capacity related to different kinds
of cement. Mexico recalls that this excess capacity could be used to manufacture at least ten different
kinds of cement and that if the Ministry had made an objective and unbiased study of the facts it
would have understood the flexibility of the production process involved, i.e., that the plant is so
designed that different kinds of cement can be manufactured on a single production line.**

4.308 Mexico aleges a lack of objectivity and impartiality of the anaysis made by the Ministry
since, to arrive at a preliminary affirmative determination of threat of injury, it used information from
the first quarter of 1996 for the purpose of determining whether the prices of the domestic producer
had decreased, whereas it used information from 1994 to determine whether the Mexican construction
sector was depressed, although according to the official Mexican figures for the same year (1996) the
construction sector grew by approximately 23%.'® Thus, Mexico submits that the conclusion reached

103 Mexico recalls that Guatemala argues that the information provided by Cementos Progreso in
support of its application was al that was reasonably available to it. However, Mexico suggests that if this type
of study could be commissioned by the applicant halfway through the investigation, it could aso have been
commissioned at the beginning, which again shows the applicant's assertion concerning reasonable availability
to be untrue.

104 According to Mexico, not only should this have been known to the Ministry, but even Cementos
Progreso itself was aware of this because, when it decided to start on its plans for modernization, it first
approached Cruz Azul in order to profit from the latter's experience.

105 Mexico submits that this data was available to the public, since it can be consulted at the Internet
site of Mexico's National Ingtitute of Statistics, Geography and Information Technology.
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publication of the decision initiating the investigation and some two months after the preliminary
determination.

4322 Mexico recdls that the Ministry set the period of investigation as 1 June to
30 November 1995, as stated in the decision dated 4 October 1996 and in the resolution initiating the
investigation published in the Official Journal on 11 January 1996, and as notified to Cruz Azul. In
the provisional determination, the Ministry imposed provisional anti-dumping duties based on the
information and evidence collected over the period 1 June to 30 November 1995. Mexico notes that
on 4 October 1996, the Ministry extended the period of investigation to include 1 December 1995 to
31 May 1996, and this was communicated to Cruz Azul by means of the additional questionnaire
which it received on 19 October 1996. In that same questionnaire, the Ministry requested Cruz Azul
to submit information corresponding to both the original and extended period of investigation.

4.323 Mexico states that in response to the decision to extend the investigation period, Cruz Azul
asked the Ministry to explain the reasons and legal basis for both its decision to extend the
investigation period only at this stage of the procedure, and for the content of the additional
guestionnaire, considering its enormous scope and complexity. These requests were submitted orally
and in writing on 30 October 1996 and 12 November 1996. As the Ministry did not respond to these
inquiries, and considering that the Ministry had imposed an excessive and unreasonable burden on the
exporting firm, the latter was not in a position to meet the request for data concerning the extended
period of investigation. Instead, Mexico argues that Cruz Azul provided a full response to the
guestionnaire covering the original period under investigation, (i.e. 1 June to 30 November 1995).

4.324 Mexico submits that the ADP Agreement does not empower investigating authorities to
change the investigation period, and even less so after making a preliminary determination, as this
means changing the facts that were used as the basis for deciding on the appropriateness of
provisonal measures. Mexico submits that such extension of the investigation period infringes
Article 6.1 and paragraph 1 of Annex Il of the ADP Agreement, as in the resolution initiating the
investigation and in the preliminary determination the Ministry had set the investigation period as
1 June to 30 November 1995. Requesting information corresponding to the additiona period of
investigation undermines the rights of defence and the legal guarantees that should exist in all anti-
dumping investigations by virtue of the aforementioned provisions of the ADP Agreement.

4.325 Mexico suggests that changing the investigation period is also inconsistent with the logic of
the ADP Agreement, depending upon how and when it was changed. Changing the investigation
period between the preliminary and final determinations could completely distort the investigation,
since the basis used for determining the existence of dumping, injury or threat of injury and the causal
link between dumping and injury or threat of injury might no longer be the same. Mexico suggests
that, as is the case for any statistical analysis, the investigation period is of great importance for the
results of the analysis. If the authority has established a period of investigation, it is inadmissible that
for no reason or without any prior notice that period should be changed. Mexico asserts that an
arbitrary change in the period of investigation not only runs counter to the original period of
investigation established by the Ministry itself, but aso puts the exporting firm at a serious
disadvantage.

4.326 According to Mexico, in the present case the problem goes beyond a simple change in the
investigation period. In this case, the Ministry made a preliminary determination using partial data
that extended beyond the investigation period, without making any formal change or notifying
interested parties of the situation (Mexico notes from the preliminary determination that the only party
to provide information for the period following the investigation period was Cementos Progreso,
again highlighting the bias displayed by the Ministry in conducting the investigation). In this case,
Mexico suggests that the problem is not the change itself (though this is an unorthodox situation and
is not envisaged in the ADP Agreement), but the fact that without making the change formally (as it
subsequently did with the final determination), the Ministry included in the preliminary determination
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detail must always be a subset of the set that is being analyzed, otherwise it would no longer be a
detail.

4.353 Mexico emphasises that the words "any further information which needs to be provided"
used subsequently in paragraph 7 of Annex | to the ADP Agreement should not be used to extend the
scope of the verification. These words are limited to the context of the second part of the first
sentence of paragraph 7 of Annex | to the ADP Agreement; that isto say, they serve as areminder of
what is "standard practice prior to the visit to advise the firms concerned of the general nature of the
information to be verified". According to Mexico, these words do not apply to the paragraph as a
whole. Moreover, from the language of this part of paragraph 7 of Annex |, Mexico suggests that the
words "further information which needs to be provided" are intended to make it clear that it is not a
question of the investigating authority merely indicating "the general nature of the information to be
verified". This expression cannot, however, be taken to extend the scope of the verification which is,
as established at the beginning of paragraph 7, "to verify information provided or to obtain further
details".

4.354 Mexico argues that despite the manifest willingness of Cruz Azul and Mexico to carry out the
verification visit in keeping with the provisions of the ADP Agreement, the Ministry cancelled the
verification when they were aready at the firm's domicile, stating that they would use "the most
adverse information available”. Mexico submits that if the Ministry had carried out the verification of
Cruz Azul sadles for the investigation period considered in the preliminary determination, it would
have arrived at a negative margin of dumping.

4.355 Guatemala submits that it was entitled to verify the information relating to Cruz Azul's
production costs and sales. Article 6.7 of the ADP Agreement says nothing about the scope of the
verification, and paragraphs 7 and 8 of Annex | do not support Mexico's claims. Guatemala recalls
that the premise of Mexico's argument is that the Ministry sought to verify information which Cruz
Azul had not furnished. However, Mexico fails to state - and expressly argues the contrary - that the
Ministry had requested the information in question and that Cruz Azul had failed to provide that
information. Specifically, the Ministry asked Cruz Azul for information on production costs in
Section C2, part 3.5 of the origina questionnaire issued on 26 January, and in Section 2(f) of the
supplementary questionnaire issued on 14 October. Cruz Azul failed to provide information on its
production costs in its reply to the original questionnaire, and only gave a partial response (relating to
one of two plants) in its reply to the supplementary questionnaire. Cruz Azul also declined to supply
any information about sales for the period 1 December 1995 to 30 May 1996 (i.e. the extended
invegtigation period), as requested in Section 2(g) of the supplementary questionnaire. Guatemala
submits that the Ministry advised Cruz Azul of itsintention to conduct a verification of, inter alia, the
information on sales and costs for the origina period and the extended period of investigation which
had been requested in the original and supplementary questionnaires respectively. Thus, Cruz Azul
knew that Guatemala would verify both the information actually supplied in the replies to its
questionnaires and the additional information which Guatemala had requested in its origina
guestionnaire and its supplementary questionnaire.  Furthermore, Guatemala submits that the
reference in paragraph 7 of Annex | to the standard practice of advising the exporter of "any further
information which needs to be provided" clearly means that the investigating authority is entitled to
verify information that has not been supplied by the exporter. This reference to "further information™
would be rendered meaningless if the investigating authority was entitled to advise the exporter of the
need to provide the said "further information”, but was not allowed to verify the information when it
was supplied.

4356 Guatemala asserts that the refusal by Cruz Azul to provide complete information on
production costs for both plants prevented the Ministry from estimating whether Cruz Azul's sales on
the domestic market were below cost, and from calculating any adjustment for the recognized
difference in physical characteristics between the product sold in Mexico and the product exported to
Guatemala. According to Guatemala, Cruz Azul's refusal to provide information on its sales for the
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4.363 Guatemala denies that Cruz Azul cooperated during the investigation. Cruz Azul refused to
provide the information on costs and sales requested by the Ministry and refused to permit a
verification. Hence, in accordance with Article 6.8 and Annex 1.7 of the ADP Agreement,
Guatemala proceeded, as was appropriate, to use the best information available.

4.364 Guatemala asserts that there is no foundation to Mexico's claim that Guatemala violated
Articles 6.1, 6.2 and 6.8 of the ADP Agreement by rejecting the self-verification report by Cruz Azul,
submitted after Cruz Azul had prevented the Ministry from carrying out the verification. The
technical accounting evidence of Cruz Azul was not verifiable, was not appropriately submitted and
was not supplied in a timely fashion, as required by paragraph 3 of Annex |l to the ADP Agreement.
Guatemala recalls that, according to Mexico, Cruz Azul provided its technical accounting evidence to
the Ministry on 18 November 1996. However, that information was actually dated and received by
the Ministry on 18 December 1996, the day before the public hearing. Guatemala argues that the
information was not submitted prior to the planned verification visit, and was not therefore amenable
to verification by the Ministry. Guatemala suggests that the only reason why Cruz Azul had the
information prepared for the Ministry was that it had previously prevented the Ministry from carrying
out the verification. Nor was the technical accounting evidence appropriately submitted. It was
neither requested by the Ministry nor supplied in a timely fashion. The technical accounting
"evidence" was submitted one day before the date on which the final arguments of the parties were to
be made at the public hearing. In its notice of 6 December, the Ministry had already informed Cruz
Azul that the final determination would be made on the basis of the facts available in the file on that
date. According to Guatemala, the submission by Cruz Azul on the eve of the cut-off date of 19
December for the presentation of fina arguments effectively denied other interested parties the
opportunity of expressing their views on that new information. Guatemala suggests that, in
accordance with the ADP Agreement, the appropriate and timely juncture for the presentation of
evidence in support of the information submitted by Cruz Azul was during the verification visit which
the Ministry was prevented from carrying out. Consequently, Guatemala submits that pursuant to
Article 6.8 and paragraph 3 of Annex Il to the ADP Agreement, the decision by the Ministry not to
accept the technical accounting evidence of Cruz Azul was correct.

4.365 Guatemala argues that because the submission by Cruz Azul was presented the day before the
public hearing, and in view of the "time-limits of the investigation”, the Ministry was unable to give
the reasons for the rejection of the technical accounting evidence as required by paragraph 6 of
Annex |l to the ADP Agreement. While Mexico asserts that during the hearing on 19 December Cruz
Azul explained clearly and precisely the nature of the technical accounting evidence and its
importance to the investigation, the explanations provided by Cruz Azul were not considered
satisfactory by the Ministry. Guatemala submits that consequently, pursuant to paragraph 6 of Annex
Il to the ADP Agreement, the Ministry set forth the grounds for its regjection of the explanations by
Cruz Azul in the final determination of 17 January 1997:

"This Ministry considers that the information supplied by the exporting firm cannot
be taken into account for the calculation of the normal value of the product under
investigation, in view of the fact that the information could not be verified and that
the technica evidence submitted by the exporting firm on 18 December 1996
(confidential information) cannot be a substitute for such verification of the
information by the Guatemalan investigating authority."

4.366 Guatemala notes that the Ministry did not allow Cruz Azul to take on the role of investigating
authority and did not allow Cruz Azul to dictate to it how the verification was to be carried out.
When the Ministry was prevented from carrying out the verification, it did not accept the self-
verification report by Cruz Azul. According to Guatemala, the rejection of the technical accounting
evidence isin keeping with Articles 6.1 and 6.2 of the ADP Agreement. In accordance with the terms
of Article6.1, Cruz Azul was given "ample opportunity”, throughout the investigation, to present
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obligation to provide the parties with afull opportunity to defend their interests. Guatemala gave both
Cruz Azul and Mexico sufficient access to the file to meet al its obligations under the ADP
Agreement. Cruz Azul was alowed timely access to the public documents in the administrative file
during the investigation. Guatemala notes that, in Guatemala, neither the law nor administrative
practice require that there should be an entry in the file whenever a particular document is consulted
by the parties. For that reason, in the present case no record was made of instances of consultation by
the interested parties. However, the many submissions made by Cruz Azul referring to the evidence
in the file show that it had ample access to the file and was granted ample opportunity to refer to the
relevant information, arguments and evidence at the corresponding stages of the proceedings.
Guatemala submits that in a decision dated 6 December 1996, the Ministry informed all interested
parties that they could aobtain copies of all the documents in the file. However, Cruz Azul did not
request a certified copy of any document. Furthermore, in its last submission of 19 December 1996,
Cruz Azul did not clam that it had been denied access to any document in the file. Guatemala
suggests that, on the contrary, Cruz Azul put forward its arguments relating to the evidence that had
been provided, indicating that Cruz Azul had access to al the information needed to defend its case.

4.390 Guatemala suggests that even if, on 4 November 1996 or on any other date, the Ministry had
been prevented from making the file available (quod non), Cruz Azul had ample access to the file on
many other occasions. On 6 December the Ministry notified Cruz Azul of its final opportunity to
request copies of any documentsin the file which it did not yet have in its possession. However, Cruz
Azul requested no copies of any document. Guatemala contends that the reason why Cruz Azul
requested no copies at that stage of the proceeding was that it had already inspected the file and had
also been provided with separate copies of individual documents contained in the file throughout the
investigation.

4.391 Guatemaa notes Mexico's argument that, at the public hearing of 19 December 1996, the
Ministry unfairly denied Cruz Azul the opportunity to review the written presentation made that same
day by Cementos Progreso. According to Guatemala, the Ministry had good reason not to allow Cruz
Azul immediate access to that document. Indeed, in its determination of 6 December 1996, the
Ministry laid down the rules for public scrutiny. Specifically, the Ministry stated that "the hearing is
not envisaged as a debate between the parties, nor will additional evidence be dealt with or received,
so that it will be confined to giving an opportunity to each of the parties to set forth its conclusions
concerning the facts investigated, and no additional information will be requested by the investigating
authority”. Even if Guatemala had supplied Cruz Azul with a copy of Cementos Progreso's
submission, replies to the conclusions presented would have been neither requested nor accepted at
the hearing. Thus, Guatemala suggests that Mexico is unable to refute the justification offered by
Guatemala for the alleged delay in supplying a copy of Cementos Progreso's submission of 19
December 1996. According to Guatemala, the instructions for the public hearing aso authorized
written presentations, but did not specify whether such presentations would be made public or
whether they could include confidential information. However, written presentations were necessarily
the only means available to the parties to present their final arguments on confidential information
previoudy supplied. Thus, the Ministry had evidence to support the reasonable conclusion that the
written presentation by Cementos Progreso of 19 December 1996 could have contained confidential
information that should not be revealed to Cruz Azul. Moreover, Guatemala asserts that the fact that
Cruz Azul had no access to the written presentation by Cementos Progreso of 19 December 1996 did
not deprive it of the opportunity to give its opinion on the factual information in the file. As was
stated in the notice of 6 December 1996, the purpose of the pleadings to be presented by the partiesin
preparation for 19 December 1996 was merely to summarize the arguments of the parties, not to
provide new information. In accordance with the Ministry's instructions, the final written pleadings of
Cementos Progreso, dated 19 December 1996, contained no new information. The Ministry informed
Cruz Azul at the hearing that it would supply it with a copy of Cementos Progreso's submission after
it had checked whether it contained confidential information. Mexico has not provided any lega
basis for considering that it is necessary for the interested party to justify requiring an additional
confidential treatment request for information already treated as confidential by the investigating
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the ADP Agreement as regards the initiation of the investigation, Mexico suggests that the only way
of bringing the measure into conformity with the ADP Agreement would be to recommend the
annulment of the investigation and the refunding of the corresponding anti-dumping duties.
Otherwise, according to Mexico, it would mean failing to recommend that the measure (i.e. the
initiation of the investigation) be brought into conformity with the provisions of the ADP Agreement.
According to Mexico, any other kind of recommendation would necessarily relate to aspects of the
investigation other than initiation. Mexico suggests that an inconsistency concerning the initiation of
an investigation can only be resolved at source, i.e. at the initiation itself. This is because the
initiation of an investigation, unlike other provisions of the ADP Agreement, is the very foundation
for the remainder of the investigation. When that foundation is vitiated from the outset, the rest of the
investigation is also vitiated. It is an investigation that should never have been initiated. Mexico
submits that an investigation which has been initiated without fulfilling the relevant provisions of the
ADP Agreement is like a building without a ground floor to stand on.

4.404 Mexico considers that it is not possible to consider that an investigation which has been
initiated without fulfilling the initiation requirements of the ADP Agreement can be remedied or
corrected at subsequent stages of the procedure. This might be feasible with regard to other elements
of the ADP Agreement , but not as far as initiation is concerned. Pursuing the image of a building,
Mexico suggests that mistakes made on the first floor can be avoided on the second, but a first floor
without a ground floor or a ground floor built only after the first floor has been completed is
inconceivable. Mexico submits that a panel ruling that corrects violations concerning initiation
through recommending remedial action in respect of the latter stages of the investigation would, ipso
facto, render the provisions governing initiation completely inoperative, since they would no longer
have any meaning. All WTO Members could initiate investigations without complying with the
appropriate disciplines, in the knowledge that they can be "remedied” ex post facto. Moreover, since
there would be no criteria to determine when such an ex post facto remedy could or could not be
carried out, such a ruling would be generaly inapplicable and, hence, inconsistent with Articles 5 and
4 of the ADP Agreement. In this connection, Mexico notes Article 19.2 of the DSU whereby, in its
"findings and recommendations, the pand ... cannot add to or diminish the rights and obligations
provided in the covered agreements’.

4.405 According to Mexico, the revocation and refunding of the anti-dumping duties would aso be
consistent with Article 1 of the ADP Agreement and Article 3.7 of the DSU. Mexico notes that
Article 1 of the ADP Agreement provides that: "an anti-dumping measure shall be applied only under
the circumstances provided for in Article VI of GATT 1994 and pursuant to investigations initiated
and conducted in accordance with the provisions of this Agreement.” Mexico asserts that the fact that
it has not invoked Article 1 of the ADP Agreement directly, but rather Article 5, which refers
specifically to "initiation and subsequent investigation”, does not mean that Article 1 is not applicable
or that Mexico loses its rights under Article 1 with respect to the initiation of the investigation. In
order to invoke Article 1 of the ADP Agreement, Mexico submits that it would have had to wait until
the publication of the final determination, which isillogical and would render the second sentence of
Article 17.4 of the ADP Agreement ineffective. Mexico recalls that in accordance with Article 3.7 of
the DSU: "the first objective of the dispute settlement mechanism is usualy to secure the withdrawal
of the measures concerned if these are found to be inconsistent with the provisions of any of the
covered agreements'. Mexico asserts that the only way to secure withdrawa of the offending
measure in the present case is to annul the investigation as awhole.

4406 Guatemala notes that Article 19.1 of the DSU stipulates that the proper role of a panel
established to settle a dispute in the WTO is to recommend that the Member concerned bring the
measure into conformity with its obligations under the covered agreement. The recommendation of
the panel is not the "solution” to the dispute mentioned in Articles 3.5 and 3.7 of the DSU: the
solution can only be reached by the Members. Article 3.5 merely offers genera guidelines according
to which a solution eventually reached between the parties must be compatible with the covered
agreements and must not nullify or impair the benefits accruing to any WTO Member, not just the
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has the sovereign right to implement the recommendation in accordance with its domestic laws. In
particular, Guatemala submits that the Panel should not recommend the retroactive annulment of the
provisional measure in this case.

4412 Guatemala notes that Mexico has requested the Pandl to recommend that Guatemala revoke
the anti-dumping duties imposed on imports of grey portland cement from Cruz Azul and refund any
anti-dumping duties levied. Guatemala suggests that any claim by Mexico for refund of the fina anti-
dumping duties does not make sense since the final measure is outside the Panel's terms of reference.
Since the provisional measure is the only measure that falls within the Panel's terms of reference,
Mexico is essentially reguesting that the provisional measure should be annulled, and that
Guatemala's importers should be repaid their money deposits or released from their sureties in respect
of imports from Cruz Azul. Guatemala notes that according to Article 7.1 of the ADP Agreement, a
provisional measure may only be imposed if an investigation has been initiated properly. The Panel
could recommend, therefore, that Guatemala bring the provisional measure into conformity with the
ADP Agreement, but only if it is determined that (a) the provisional measure had a significant impact
within the meaning of Article 17.4 of the ADP Agreement, and (b) the initiation of the investigation is
not consistent with Guatemala's obligations under Article7.1. Guatemala recalls that Mexico does
not claim that Guatemala violated Article 7.1 in respect of the provisional measure.

4413 Guatemala suggests that Mexico's request that the Panel should recommend a specific remedy
is contrary to the explicit provisions of Article 19.1 of the DSU, is inconsistent with substantially all
adopted panel reports, and runs counter to the recommendations contained in adopted reports issued
by panels established under the Tokyo Round Anti-Dumping Code, the predecessor to the ADP
Agreement. Guatemala submits that Article 19.1 of the DSU contains the first provision expressly
designed to guide panels as to the nature of the recommendations they should issue. Instead of
adopting a provision which authorized the panels to recommend specific remedies, the Contracting
Parties during the Uruguay Round maintained the previous practice of respecting the sovereignty of
Members in deciding how to bring a particular measure into conformity with their WTO obligations.
According to Article 19.1 of the DSU, when a panel or the Appellate Body considers that a Member
has imposed a measure that is inconsistent with its WTO obligations, its report will aways include a
recommendation to the effect that the Member in question should bring the measure into conformity
with the relevant agreement. The Panel cannot make any recommendation in respect of the final
measure, because the final measure is not within its terms of reference. No GATT or WTO panel has
issued recommendations in respect of a measure that is not within its terms of reference. As stated by
the Appellate Body in Brazil - Measures Affecting Desiccated Coconut'?, the terms of reference of
the panel serve the purpose of establishing the jurisdiction of the panel by defining the precise claims
a issue. Mexico does not explain how it is possible under Article 19.1 of the DSU for a panel to have
the authority to recommend that a Member bring a measure into conformity if the measure is not the
subject of the complaint that is under the jurisdiction of the panel. If Mexico's position were accepted,
any panel would be free to ignore its terms of reference and to issue recommendations in respect of
any measure which was challenged by the complainant after the consultations had been held and the
request for the establishment of a panel submitted. Arguably, the only "measure" subject to review by
the Panel in this case is the provisional measure. Thus, if the Panel finds that a particular aspect of the
Ministry's investigation is inconsistent with Guatemalas obligations under the ADP Agreement,
according to Article 19.1 of the DSU it may only recommend that Guatemala bring the provisiona
measure into conformity with its obligations. Neither the "investigation” nor the "initiation"
congtitute "measures' that can be brought into conformity with the ADP Agreement in the sense of
Article 19 of the DSU.

4.414 Guatemala notes that Mexico cites New Zealand - Imports of Electrical Transformers from
Finland® to support its request that the Panel should recommend a specific remedy against

122 Report of the Appellate Body, WT/DS22/AB/R, page 22.
123 BISD 325/55, adopted on 18 July 1985.
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Code expressly based its recommendations on Article 1 to justify the retroactive remedy.’® Since
Mexico did not submit a request under Article1 during the consultations or when requesting the
establishment of a panel, any claim relating to Article 1 is outside the terms of reference of this Panel,
and the Panel does not have the authority to verify whether the initiation of the investigation or the
application of an anti-dumping measure was inconsistent with Article1l. Given that Mexico has not
claimed violation of Article1 of the ADP Agreement, Guatemala asserts that the Panel should not
recommend the retroactive annulment and revocation of the provisiona measure (much less the
definitive measure, which was not challenged).

4419 Mexico suggests that Guatemala acknowledges the existence of adopted panel reports
recommending the revocation and subsequent refunding of anti-dumping duties. However, Mexico
notes that Guatemala considers that such examples should not be the rule since in various similar
cases the party which lost the dispute ssimply blocked the adoption of the report. In Guatemalas
opinion, the impossibility of blocking panel reports under the DSU does not ater a Member's
expectations that panels do not have the authority to recommend a specific remedy. According to
Mexico, Guatemala never makes clear where such expectations come from, athough they appear to
Mexico to flow only from the possibility open to some parties to the Tokyo Round Anti-Dumping
Code to block reports which did not suit them.

4.420 Mexico refers to Guatemala's argument that a retroactive remedy could give rise to domestic
grounds for action, in particular in countries where the WTO Agreements have direct effect, and that a
panel suggesting a retroactive remedy could interfere directly with the sovereignty of a Member by
establishing a domestic right of action where there had been none previoudy. According to Mexico,
this argument has no basis in the ADP Agreement or in the DSU. Moreover, Mexico suggests that
when Guatemala subscribed to the results of the Uruguay Round, it was aware of the domestic legal
implications of its decision. According to Mexico, for Guatemala to now argue that the obligations
deriving from the Uruguay Round Agreements might have domestic consequences is inconsistent
with Guatemalas sovereign commitments under those Agreements, especialy if Guatemalais thereby
attempting to justify the maintenance of measures inconsistent with the covered agreements, in this
case the ADP Agreement.

V. ARGUMENTS PRESENTED BY THIRD PARTIES

A. Canada

51 Canada did not make any oral or written submissions to the Panel.
B. El Salvador

52 El Salvador considers that, given thisis the first time a Central American country has carried
out an anti-dumping investigation, Guatemala has done its utmost to ensure that the measures adopted
are consistent with the ADP Agreement. El Salvador considers that the Panel does not have
jurisdiction to examine or make recommendations concerning the final measure adopted by
Guatemala since Mexico, in its request for establishment, sought the establishment of a panel solely to
examine the provisional anti-dumping measure. Furthermore, it would be wrong for the Panel to
consider and rule on the definitive anti-dumping measure in the absence of the prior consultations
required by the ADP Agreement.

53 El Salvador regards the DSB, upon which the credibility and reputation of the multilateral
trading system mainly rests, as the most important organ of the WTO, and as the ultimate means of
safeguarding the trade interests of all its Members. Accordingly, El Salvador suggests that the Panel

128 ADP/82, Paragraphs 5.37 and 5.38, not adopted, dated 7 September 1992.
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o] Where an investigating authority denies a request for an extension, has it faled to
give “due consideration” within the meaning of Article 6.1.1?

o] Where an investigating authority takes 2 days instead of 1 day to make evidence
available, hasit failed to make evidence available “promptly” ?

o] Where, because the number of exporters is 25, an investigating authority provides a
copy of the written application only to the authorities of the exporting Member, has
the investigating authority complied with the “particularly high” standard of
Article 6.1.3, note 16?

o] Where an investigating authority schedules a hearing on Day X and an exporter would
have preferred Day Y, has the investigating authority taken account of “the
convenience to the parties” within the meaning of Article 6.2?

526 The United States argues that if a Member whose exports are the subject of an anti-dumping
investigation were free to request, during the pendency of the investigation, separate dispute
settlement consultations and (potentially) the establishment of separate panels with respect to any or
all of these decisions, this would interfere drastically with the ability of the investigating authorities to
carry out their investigation. Resources would have to be diverted to the dispute settlement process,
thereby impairing the ability of the authorities to make a fair, objective and timely determination.
Moreover, from a systemic standpoint, such a result would adversely affect the operation of the WTO
dispute settlement system and, thus, the operation of the WTO itself. The number of disputes would
multiply and the system would become bogged down in what, in the United States, is known as
“piecemedl litigation.” The United States suggests that one could take the view that no honourable
Member would ever engage in such tactics. However, the United States suggests that experience
teaches that once a procedural “door” is opened, sooner or later someone will go through it. And once
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between subsidized imports and injury, the Panel was of the view that the evidence
required at the time of initiation nonetheless had to be relevant to establishing these
same Agreement elements.”

5.37  The United States notes that the panel then proceeded to define the appropriate role of a panel
in reviewing whether a decision of national authorities to initiate an investigation was consistent with
its legal obligations under the Tokyo Round Subsidies Code. In doing so, the panel articulated the
standard that it would use to assess the sufficiency of the application:™

"The Panel considered that in reviewing the action of the United States authorities in
respect of determining the existence of sufficient evidence to initiate, the Panel was
not to conduct a de novo review of the evidence relied upon by the United States
authorities or otherwise to subgtitute its judgment as to the sufficiency of the
particular evidence considered by the United States authorities. Rather, in the view of
the Panel, the review to be applied in the present case required consideration of
whether a reasonable, unprejudiced person could have found, based upon the
evidence relied upon by the United States at the time of initiation, that sufficient
evidence existed of subsidy, injury and causal link to justify initiation of the
investigation."

5.38 In the view of the United States, the statements of the pane in United States - Measures
Affecting Imports of Softwood Lumber From Canada respecting the requirements for initiation under
the Tokyo Round Subsidies Code are equally applicable to the initiation requirements under the ADP
Agreement. Thus, in the dispute before this Panel, it is submitted that consistent with the standard of
review generally applicable under Article 17.6(i) of the ADP Agreement, the Panel’s role is not to
reweigh the evidence before the Ministry to determine whether the application contained information
sufficient for initiation, but is instead to consider whether the information relied on by the
investigating authorities and reasonably available to the applicant was sufficient to persuade an
unprejudiced person that sufficient evidence of dumping, injury, and causal link existed to initiate the
investigation.

5.39  The United States notes that Mexico’s challenge to the initiation of the investigation depends
in substantial part on its argument that the limited price and volume data provided by the applicant
industry was inadequate to satisfy the requirements of Article 5 of the ADP Agreement.”™ The
United States recalls Guatemala's response that the information supplied in the application was all that
was reasonably available to the applicant industry and, therefore, al that was required by Article 5.2.
The adequacy of the information provided in the application and on which the initiation was based,
thus, largely depends on the meaning to be ascribed to the terms “reasonably available to the
applicant.” In thisregard, the language in Article 5.2 directing that an “application shall contain such
information as is reasonably available to the applicant” is intended to prevent the imposition of

135 |bid., para. 335.

1% The United States notes Mexico's claims that the initiation violated the ADP Agreement because the
application did not contain information pertinent to the threat of injury factors set forth in Article 3.7 and
Guatemala's response that Article 5 “does not require that the application provide information on the four
factors set forth in Article 3.7.” The United States agrees that there is no specific reference in Article 5 to the
factors enumerated in Article 3.7 regarding threat of injury. This is in contrast to the specific reference in
Article 5.2(iv) to paragraphs 2 and 4 of Article 3. The United States does not understand Guatemala, however,
to argue that no information regarding threat of injury was required from the applicant. Certainly neither Article
3 nor Article 5 support such an interpretation. Thus, for example, Article 3.2 is expresdly referenced in Article
5.2. Article 3.2, in turn, elaborates on the consideration of possible volume and price effects associated with
injury and the term “injury” is defined in Article 3, note 9, to include not only present injury, but threat of
injury, as well as material retardation of the establishment of an industry. In a case such as this, where only
threat of injury has been alleged, information regarding “threat” is unquestionably required for a sufficient
application.
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countervailing duty determination to determine whether the determination was in accordance with the
anti-dumping or countervailing duty law of the importing Party. Such panels are required to apply the
standard of review under the domestic law of the importing Party and the general legal principles that
a court of the importing Party otherwise would apply to a review of a determination of the competent
investigating authority. Thus, the panel in Fresh-Cut Flowers from Mexico was applying
United States domestic anti-dumping law and the United States standard of review set out in section
516A(b) of the Tariff Act of 1930, as amended, as well as the rules of procedure applicable to Chapter
19 reviews and the underlying provisions of Chapter 19 itself. The United States submits that to the
extent that a NAFTA Chapter 19 panel or domestic court has based its findings on rules that are
relevant solely to domestic law, its findings are not relevant in aWTO context. However, if a Chapter
19 pand or a domestic court has interpreted or applied rules of law that are common to both domestic
and international law, or has addressed the meaning of a rule of internationa law in evaluating the
validity of adomestic determination, its findings could be relevant in aWTO context.

549 The United States notes that the particular finding cited by Guatemala interpreted the Rules of
Procedure for panels under Chapter 19. The Department of Commerce had missed the deadline for
filing a notice of appearance (a normal prerequisite to participation in a Chapter 19 review). While
expressing its displeasure, the panel in Fresh-Cut Flowers from Mexico decided to permit late filing
of a notice by the Department under Rule 20 of the Rules of Procedure, which expressly permits a
panel to extend any time period fixed in the Rules, if adherence to the time period would result in
unfairness or prejudice to a participant or the breach of a genera legal principle in the country in
which the final determination was made. The panel then, in obiter dicta, proceeded to analogize to
precedents in United States domestic law concerning “harmless error”.**  According to the United
States, this finding is of limited relevance to the issues which face the present Panel. The most
apposite analogy to the situation cited in Fresh-Cut Flowers from Mexico would be if a party to a
DSU dispute were to miss afiling deadline for a submission and the panel in that dispute were then to
extend the deadline using its discretionary authority under DSU Article 12 and Appendix 3. That is
not the situation presented in the Guatemaan anti-dumping investigation at issue in the present
dispute.

550 The United States is aware of two instances in which the concept of “harmless error” was
raised by a party before a panel, Brazil - Imposition of Provisional and Definitive Countervailing
Duties on Milk Powder and Certain Types of Milk from the European Economic Community
(adopted)'® and United States - Anti-Dumping Duties on Gray Portland Cement and Cement Clinker
from Mexico (unadopted).’® The United States recalls that in neither of these disputes did the panel
address the merits of the line of “harmless error” argumentation presented to it. In Brazil -
Imposition of Provisional and Definitive Countervailing Duties on Milk Powder and Certain Types of
Milk from the European Economic Community, the panel considered that the concept of harmless
error “ . . . was inapplicable under the circumstances of the case beforeit.”*® In United States - Anti-
Dumping Duties on Gray Portland Cement and Cement Clinker from Mexico, the panel disposed of

159 Pandl decision of Dec. 16, 1996 on “In the Matter of Fresh-Cut Flowers from Mexico: Final Results
of Anti-Dumping Duty Administrative Review”, Secretariat File No. USA-95-1904-05, pp. 31-40.

160 Brazil - Imposition of Provisional and Definitive Countervailing Duties on Milk Powder and Certain
Types of Milk from the European Economic Community, SCM/179, paras. 41-43 and para. 204, adopted 27
December 1993.

181 United States - Anti-Dumping Duties on Grey Portland Cement and Cement Clinker from Mexico,
ADP/82, para. 3.5.2, not adopted, dated 7 September 1992.

162 Brazil - Imposition of Provisional and Definitive Countervailing Duties on Milk Powder and Certain
Types of Milk from the European Economic Community, SCM/179, para. 271, adopted 27 December 1993.
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writing all evidence which they consider relevant . . . . ” According to the United States, this
paragraph does not specify when investigating authorities must provide such notice, nor does it
preclude the investigating authorities from seeking additiona information after any specific point in
an investigation. Instead, Article 6.1.1 simply requires that “[€]xporters or foreign producers
receiving questionnaires . . . shall be given at least 30 days for reply.” Thus, the emphasis is on
ensuring a reasonable amount of time for preparation of responses to any information requests, not on
when questionnaires are distributed. The United States submits that Article 6 is entirely silent on the
guestion of when information requests shall be sent during an investigation and whether supplemental
guestionnaires may be sent to foreign producers and exporters. In the absence of such restrictions
either in Article 6 or the other articles of the ADP Agreement, investigating authorities may issue
guestionnaires as frequently as necessitated by the particular circumstances of an investigation to
elicit information necessary for a determination.'® According to the United States, the ADP
Agreement conditions the reasonable exercise of such investigative authority solely on an
investigative authority’s provision of a reasonable opportunity for respondents to answer the
information requests.

556 The United States submits that consideration of Paragraph 1, Annex Il of the ADP
Agreement, does not warrant a different result. This paragraph instructs investigating authorities to
advise interested parties as soon as possible after the initiation of an investigation precisely what types
of information will be required and how the information should be structured. In the opinion of the
United States, by stating that such guidance will be provided as soon as possible, the paragraph
anticipates that there will be circumstances in which an investigating authority will be unable to
provide all of the precise specifications of the information to be required as soon as the investigation
isinitiated. According to the United States, the entire tenor of Annex Il to the ADP Agreement in this
regard is to ensure, to the greatest degree, that responding exporters or foreign producers possess
advance notice of the information requirements, possess a reasonable opportunity to respond, and are
able to submit information in a format and medium that is compatible with the resources available to
them. The United States suggests that were Paragraph 1, Annex 1l, read to preclude an investigating
authority from seeking additional information, including information respecting a more recent time
period, it would undermine such other provisions of the ADP Agreement as Articles 7.4 and 9.1
(information necessary to determine whether a duty lower than the margin of dumping would be
sufficient to remove injury) and Article 10.2 (post-provisional information necessary to determine
effect of imports). The United States considers that the implementation of these provisions certainly
would be more difficult, if not impossible, if the investigating authorities could not seek additional
information to make those determinations.® Furthermore, the ADP Agreement, particularly with
respect to the subject of threat of injury, recognizes the importance of using as much current

168 The United States notes that, in the conduct of anti-dumping investigations, investigating authorities
are routinely confronted with complex factual situations. It would be impossible to state with complete
confidence at the outset of an investigation precisely all of the information that will be necessary to reach afina
determination. That would presume alevel of prescience that neither the investigating authorities nor the parties
themselves can legitimately claim.

18 The United States recalls that Article 76 of Mexico's Regulations under the Foreign Trade Act
passed on 27 July 1993 provides SECOFI with similar authority:

"[t]he period of investigation to which the foregoing paragraph refers may be modified at the
discretion of the Ministry to cover a period which includes imports made subsequent to the
commencement of an investigation. In that case, decisions to impose provisional or fina
countervailing duties shall refer both to the original period and the extended period."

ADP/V/Add.27/Rev.2 (14 Feb.1994).
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559 The United States submits that the specific remedies'’? of revocation and duty refunds
requested by Mexico go far beyond the types of remedies recommended by the overwhelming
preponderance of prior GATT 1947 and WTO panels. In virtually every case in which a panel has
found a measure to be inconsistent with a GATT obligation, panels have issued the genera
recommendation that the country “bring its measures . . . into conformity with GATT.”*”® The United
States submits that this is true not only for GATT disputes in general, but for disputes involving the
imposition of anti-dumping or countervailing duty measures.*™

5.60 The United States recalls that this well-established practice is codified in Article 19.1 of the
DSU, which provides:

"Where a panel or the Appellate Body concludes that a measure is inconsistent with a
covered agreement, it shall recommend that the Member concerned bring the measure
into conformity with that agreement.” (footnotes omitted).

Indeed, in the first case to work its way through the new dispute settlement system, the
United States submits that the recommendations of both the panel and the Appellate Body carefully
adhered to Article 19.1.1"

5.61 The United States submits that the requirement that panels make general recommendations
reflects the purpose and role of dispute settlement in the WTO, and before it the GATT 1947.
Article 3.4 of the DSU provides that “[rJecommendations and rulings made by the DSB shal be
aimed at achieving a satisfactory settlement of the matter,” and Article 3.7 provides that “[&] solution
mutually acceptable to the partiesto a dispute . . . is clearly to be preferred.” To this end, Article 11
of the DSU directs panels to “consult regularly with the parties to the dispute and give them adequate

172 By “ specific” remedy, the United States means a remedy that requires a party to take a particular,
specific action in order to cure a WTO-inconsistency found by a panel. By “retroactive” remedy, the United
States means a remedy that requires a party to take a particular, specific action relating to transactions that
occurred prior to the adoption of a panel report. In other words, retroactive remedies are a subset of specific
remedies.

In the context of this case, revocation would be a specific, but not a retroactive, remedy,
because a revocation would apply prospectively to future imports. A duty refund, on the other hand, would be
both a specific and a retroactive remedy, because it would apply to imports that occurred prior to the adoption of
apanel report.

1% The United States refers, for example, to Canada - Measures Affecting Exports of Unprocessed
Herring and Salmon, BISD 355/98, 115, para. 5.1, adopted 22 March 1988. The United States avoids a lengthy
citation of al other panel reports in which panels have made recommendations using similar language; the
number of such reportsiswell in excess of 100.

1 The United States refers, for example, to Canadian Countervailing Duties on Grain Corn from the
United States, BISD 395411, 432, para. 6.2, adopted 28 April 1992; Korea - Anti-Dumping Duties on Imports
of Polyacetal Resins from the United States, ADP/92, adopted 2 April 1993, para. 302.

> The United States recalls that in its report on United States - Standards for Reformulated and
Conventional Gasoline, adopted 20 May 1996, WT/DS2/AB/R, the Appellate Body recommended “that the
Dispute Settlement Body request the United States to bring the baseline establishment rules contained in Part 80
of Title 40 of the Code of Federa Regulations into conformity with its obligations under the General
Agreement.” The panel in that case issued a virtually identical recommendation. WT/DS2/R, adopted 20 May
1996, para 8.2.

The United States argues that even more noteworthy is Japan - Taxes on Alcoholic Beverages,
WT/DS8/AB/R, WT/DS10/AB/R, WT/DS1VAB/R, adopted 1 November 1996, p. 34, in which the Appellate
Body recommended “that the Dispute Settlement Body request Japan to bring the Liquor Tax Law into
conformity with its obligations under the General Agreement on Tariffs and Trade 1994.” Significantly, in that
case, which involved the imposition of a tax that discriminated against imported alcoholic beverages, the
Appellate Body did not recommend that Japan refund all of the taxes that it had collected in violation of its
GATT 1994 obligations.
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met with the parties on 16 April 1998 to hear their arguments concerning the interim report. The
Panel carefully reviewed the arguments presented by the parties.

6.2 In approaching the interim review, the Panel drew guidance from Article 15.2 of the DSU,
which states that "a party may submit a written request for the panel to review precise aspects of the
interim report prior to circulation of the final report to Members'. While the Panel approached the
interim review stage with the broadest possible interpretation of Article 15.2 of the DSU, it was of the
view that the purpose of the review meeting was not to provide the parties with an opportunity to
introduce new legal issues and evidence, or to enter into a debate with the Panel. The purpose of the
interim review, in the Panel's view, was to consider specific and particular aspects of the interim
report. In this connection, the Panel noted that much of Guatemalas request for interim review
consisted of proposed changes to the text of the findings insofar as they refer to Guatemalas
arguments, asserting that the Panel "mischaracterized" its arguments. However, Guatemala did not
explain in what respect the Panel's language was a "mischaracterization”, and did not cite to any of its
submissions or oral statements in support of its allegations. In these circumstances, the Panel found it
difficult to evaluate the proposed textual changes. Nonetheless, the Panel considered the entire range
of arguments presented by both parties in conducting the interim review.

6.3 Mexico reiterated its previousdly submitted amendments and additions to the descriptive part
of the Report to the extent that such amendments had not been taken into account in the Interim
Report. Guatemala repeated suggestions to revise certain aspects of the descriptive part it had
previously submitted, and provided sources in support of some of those suggestions. The Panel
accepted and introduced in its final report some of these proposed changes.

6.4 Mexico proposed changes to the text of paragraph 7.5. Mexico asserted that the first sentence
did not correspond to what was stated by Mexico, but without any supporting reference to its previous
submissions. Mexico made no argument in support of the proposed changes to the remainder of
paragraph 7.5. The Panel has made some clarifying changes to the text of the paragraph.

6.5 Mexico proposed changes to the text of paragraph 7.39, without any supporting argument or
references. The Panel did not accept Mexico's request on this point, concluding that the existing text
of paragraph 7.39 reflected the Panel's views.

6.6 Mexico proposed changes to the text of paragraph 8.6. Mexico argued that, taking into
account the "general sense” of the Panel's recommendation and its suggestion concerning
implementation, certain changes should be made to the text. The Panel did not accept Mexico's
reguest on this point, concluding that the existing text of paragraph 8.6 reflected the Panel's views.

6.7 Guatemala proposed changes to the text of paragraph 7.2 to reflect the fact that the
consultations were concluded before the imposition of the definitive anti-dumping duty. The Panel
has modified the paragraph accordingly.

6.8 Guatemala proposed changes to the text of paragraph 7.3 to reflect that Mexico's request for
establishment of a panel did not identify the final definitive anti-dumping measure. As this fact is
stated later, in paragraph 7.19 of the report, the Panel did not accept Guatemala's request.

6.9 Guatemala proposed changes to the text of paragraphs 7.4, 7.6, 7.11, 7.20, and 7.21. These
proposals purported to "properly characterize® or "correct mischaracterizations of" Guatemalas
arguments, without any stated justification or reference in support of its proposed changes. The Panel
accepted in part Guatemala's requests, and has modified these paragraphs accordingly.

6.10 Guatemala proposed changes to the text of paragraphs 7.30 and 7.37 to delete references to
the 26 July 1996 letter sent by telefax from the Guatemalan Ministry of Economy, and footnote 224.
Guatemala argued that the letter was not transmitted in the course of Guatemalas domestic anti-
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7.7 In considering the meaning to be given to various provisions of the ADP Agreement, we bear
in mind that Article 3.2 of the DSU requires panels to interpret "covered agreements’, including the
ADP Agreement, "in accordance with customary rules of interpretation of public international law".
The rules of treaty interpretation set forth in Article 31 of the Vienna Convention on the Law of
Treaties ("Vienna Convention"), have "attained the status of a rule of customary or genera
international law".*® Article 31.1 of the Vienna Convention provides:

"A treaty shall be interpreted in good faith in accordance with the ordinary meaning
to be given to the terms of the treaty in their context and in the light of its object and
purpose”.

Moreover, Article 31.2 of the Vienna Convention expressly defines the context of the treaty to include
the text of the treaty. Thus, it is clear to us that the entire text of the ADP Agreement is relevant to a
proper interpretation of any particular provision thereof.

7.8 Our authority in this dispute is governed by the provisions of the ADP Agreement and the
DSU. Article 1.2 of the DSU providesin pertinent part that:

"The rules and procedures of this Understanding [the DSU] shall apply subject to
such special or additional rules and procedures on dispute settlement contained in the
covered agreements as are identified in Appendix 2 to this Understanding. To the
extent that there is a difference between the rules and procedures of this
Understanding and the specia or additional rules and procedures set forth in
Appendix 2, the specia or additiona rules and procedures in Appendix 2 shall
prevail”.

Appendix 2 identifies Articles17.4 through 17.7 of the ADP Agreement as among the special or
additional rules and procedures referred to in Article 1.2.

79 Thus, to the extent that there is a difference between the DSU and Article 17.4 of the ADP
Agreement, Article 17.4 prevails. Article 17.4 provides that:

"If the Member that requested consultations considers that the consultations pursuant
to paragraph 3 have failed to achieve a mutually agreed solution, and if fina action
has been taken by the administering authorities of the importing Member to levy
definitive anti-dumping duties or to accept price undertakings, it may refer the matter
to the Dispute Settlement Body ("DSB"). When a provisional measure has a
significant impact and the Member that requested consultations considers that the
measure was taken contrary to the provisions of paragraph 1 of Article7, that
Member may also refer such matter to the DSB". (emphasis added).

7.10 Article17.4 on its face does not provide that a Panel can be sought with respect only to a
specific type of identified "measure”. It provides that if consultations under Article 17.3 have failed,
and if a final action to levy definitive anti-dumping duties has been taken or a price undertaking

28 Ynited States - Standards for Reformulated and Conventional Gasoline, WT/DS2/AB/R,
29 April 1996, p. 17.

209 \We have also kept in mind that, while adopted panel reports are not binding on subsequent panels,
they do "create legitimate expectations among WTO Members, and therefore, should be taken into account
where they are relevant to any dispute’. Japan - Taxes on Alcoholic Beverages WT/DS8/AB/R,
WT/DS10/AB/R, WT/DS11/AB/R, 4 October 1996, pg. 14. Unadopted panel reports, on the other hand, have
no legal statusin the WTO system, athough a panel may find useful guidance in the reasoning of such a report
to the extent it is considered relevant. 1d. at 14-15.
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accepted, the "matter" may be referred to the DSB under Article 17.4.7° Similarly, if a provisional
measure has a significant impact, and is considered to have been taken contrary to Article 7.1 of the
ADP Agreement, "such matter" may be referred to the DSB.

7.11  The question before us thus is what constitutes the "matter" which may be referred to the DSB
under Article17.4. Guatemalas position is that the "matter” must relate to the consistency of a
"measure” - provisional or final, or price undertaking - with the ADP Agreement. We cannot agree
with this restrictive interpretation of the term "matter" in Article17.4. In our view, the "matter"
which may be referred to the DSB is that "matter" with respect to which a Member requested
consultations under Article 17.3 of the ADP Agreement.

7.12  Article 17.3 itsdf is not limited to consultations with respect to a specific type of measure, but
is much broader in scope. It provides that:

"If any Member considers that any benefit accruing to it, directly or indirectly, under
this Agreement is being nullified or impaired, or that the achievement of any
objective is being impeded, by another Member or Members, it may, with a view to
reaching a mutually satisfactory resolution of the matter, request in writing
consultations with the Member or Membersin question”. (emphasis added).

The text of Article17.3 does not on its face require that there be a "measure’ about which
consultations are requested, but only that there be nullification or impairment of some benefit.?*
Such nullification or impairment of a benefit could plainly arise in a situation where a procedura
obligation under the ADP Agreement is not respected by the investigating authorities of a Member.

7.13  Werecognize that Article 17.3 is not identified as a specia or additional rule or procedure on
dispute settlement in Appendix 2 of the DSU. However, it is specificaly referred to in Article 17.4,
which as noted provides that if "the consultations pursuant to paragraph 3 [of Article 17] have failed
to achieve a mutually agreed solution..." the matter may be referred to the DSB. In our view, this
reference requires that Article 17.3 must be interpreted so as to give effect to the provisions of
Article 17.4, which prevail over any inconsistent provisions of the DSU. Thus, if Article17.3
requires something different from the corresponding Article4 of the DSU, the provisions of
Article 17.3 must prevail, otherwise Article 17.4 would not be given full effect. That isto say, to the
extent that Article 17.4 may require different procedures than does the DSU, Article 17.3 must be read
S0 asto give effect to such different procedures.

7.14  Article 17.3 allows consultations about "matters', without any regquirement that a particular
type of measure be the subject of consultations. Article 17.4 alows referral to the DSB (that is, a
request for establishment of a panel) of any "matter" on which consultations were held under
Article 17.3. While Article 17.4 clearly requires that an action to levy definitive anti-dumping duties
have been taken, (or a provisional measure having significant impact be in place or a price
undertaking have been accepted) before a request for establishment can be made to the DSB, it cannot
reasonably be read to mean that the only "matter" that may be referred to the DSB is a challenge to a
specific final or provisional measure or price undertaking.

7.15 Moreover, Article 17.5, which governs the establishment of panels in disputes under the ADP
Agreement, does not require that the request for establishment "identify the specific measures at
issue", as does its corollary, Article 6 of the DSU. Instead, Article 17.5, which is again a special and
additional rule which takes precedence over conflicting provisions of the DSU, provides that:

219 Indeed, Article 17.4 does not refer to a "final measure” at all - it refers to whether "final action has
been taken ... to levy definitive anti-dumping duties or accept price undertakings...". The only reference to
"measure" in Article 17.4 is the reference to "provisional measures' in the second sentence of that Article.

211 As discussed further below, this language echoes the provisions of Article X X111 of GATT 1994.
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acknowledges that the final determination underlying the definitive anti-dumping duty was itself not
the subject of the request for consultations, or of the request for establishment of a panel, and thusis
not before us per se. Indeed, Mexico indicated at the first hearing that if it wanted to challenge the
final determination, it would regquest consultations regarding it, and request the establishment of a
panel to examine that matter.

7.20 Guatemalarelies on the references to "measures’ in Articles 4 (consultations), 6.2 (request for
establishment), and 19.1 (recommendations) of the DSU in support of its position that the "matter"
referred to in Articles 1 and 17.4 must be a specific measure. However, the interpretation advocated
by Guatemala would not give effect to the language of Articles 17.4 and 17.5 of the ADP Agreement,
and thus would not be consistent with Article 1.2 of the DSU, which establishes that primacy must be
given to specia and additiona rules of procedure identified in Article1.2 and Appendix 2 of the
DSU. In addition, if Guatemala were correct in the view that a measure must be in place before
consultations leading to a request for establishment can be held, and that the consultations that were
held in this dispute, under Article 17.3, could not support arequest for establishment, then the specific
provisions of Article 17.4 would be rendered meaningless. An interpretation which renders part of the
ADP Agreement meaningless, and particularly a part of the Agreement which is identified as a special
and additional rule for dispute settlement taking precedence over the DSU, is contrary to rules of
customary or general international law of treaty interpretation and thus should be avoided.”*

7.21 Guatemala asserts that the "matter" referred to a pane under Articlel7.4 of the
ADP Agreement must be a measure in order for a panel to be able to issue a recommendation under
Article 19.1 of the DSU. Article 19.1 provides, in pertinent part:

"Where apanel ... concludes that a measure is inconsistent with a covered agreement,
it shall recommend that the Member concerned bring the measure into conformity
with that agreement”.

Arguably, in the absence of a "measure” in the narrow sense, that is, a final or provisional duty or a
price undertaking, before a panel, a panel cannot make a meaningful recommendation in the terms
provided for in Article 19.1. Thus, Guatemaa argues, in order for a pand to be able to issue a
recommendation in terms of Article 19.1, there must be a measure before it, and that measure must
have been identified in the request for establishment of a panel. This is clearly in conflict with our
conclusion regarding the interpretation of the provisions of the ADP Agreement as not limited to
disputes involving only specific "measures’. A restrictive reading of Article 19.1 would mean that,
while the ADP Agreement provides for consultations and establishment of a panel to consider a
matter without limitation to a specific "measure”, the panel so established is not empowered to make a
recommendation with respect to that matter. This would clearly run counter to the intention of the
drafters of the DSU to establish an effective dispute resolution system for the WTO. In addition, it
would undermine the specia or additional rules for dispute settlement in anti-dumping cases provided
for in the ADP Agreement. A broader reading of Article 19.1, on the other hand, would give effect to
the special or additional dispute settlement provisions of the ADP Agreement, by allowing panels in
anti-dumping disputes to consider the "matter" referred to them, and issue a recommendation with
respect to that matter. As discussed below, the DSU provisions relied on by Guatemala do not, in our
view, limit panels to the consideration only of certain types of specified "measures” in disputes.

7.22  Even assuming that the dispute settlement provisions of the ADP Agreement (Articles 17.3,
17.4, and 17.5 in particular) did not represent a coherent dispute settlement scheme which replaces the
more general provisions of the DSU, the DSU's references to "measures’ do not require the narrow

213 "One of the corollaries of the ‘general rule of interpretation’ in the Vienna Convention is that
interpretation must give meaning and effect to all the terms of the treaty. An interpreter is not free to adopt a
reading that would result in reducing whole clauses or paragraphs of a treaty to redundancy or inutility".
United States - Standards for Reformulated and Conventional Gasoline, WT/DS2/AB/R, 29 April 1996, p. 23.
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reading given them by Guatemala. The terms of the DSU and GATT 1994 itself, as well as past
GATT practice and evolving WTO practice, support the conclusion that the DSU does not preclude a
panel from examining whether a Member's initiation and conduct of an anti-dumping investigation is
consistent with its WTO obligations.

7.23  Article XXIll of GATT 1994 is the core WTO provision governing dispute settlement.
Article XXI11 of GATT 1994 sets forth the types of causes of action for which WTO dispute
settlement is available to Members. Under Article XXI11:1, a Member is entitled to seek dispute
settlement where it considers that:

"any benefit accruing to it directly or indirectly under this Agreement is being nullified or
impaired or that the attainment of any objective of the Agreement is being impeded as the result of

@ the failure of another Member to carry out its obligations under this Agreement,
or

(b) the application by another Member of any measure, whether or not it conflicts with
the provisions of this Agreement, or

(c)  theexistence of any other situation, ..." (emphasis added).”

Thus, Article XXII1 creates a cause of action wherever the failure of a Member to carry out its
obligations results in nullification or impairment of benefits. Nothing in Article XXI11 suggests that
there is any limitation on a Member's right to pursue dispute settlement in cases where there is a
violation of GATT 1994 which gives rise to the nullification or impairment of benefits. Certainly,
there is no suggestion in Article X X111 itself that a Member may only seek dispute settlement where a
specified "measure”, defined in the narrow sense urged by Guatemala, gives rise to nullification or
impairment of benefits.

7.24  The question then is whether the references to the term "measure” in various provisions of the
DSU should be interpreted as narrowing the rights and causes of action set forth in Article XXII1 by
limiting the range of aleged violations of the GATT 1994 (and of other WTO Agreements) that could
be subject to dispute settlement to those based on specified "measures'. There is nothing in the DSU
to suggest that the negotiators intended any such narrowing of Members right to seek dispute
settlement.  Rather, it seems more likely that the term "measure” should be interpreted broadly in
order to give effect to the substantive provisions of the WTO Agreement. To read "measure’
narrowly would mean that a variety of violations of obligations which do not involve specified or
identifiable measures would be outside the scope of the dispute settlement system. This is not an
approach to be taken lightly unless such an intention can be clearly ascertained from the text of the
DSU. In our view, no such intention can be drawn from the text of the DSU.?*

7.25 A broader interpretation of the term "measure” as used in the DSU is aso consistent with
WTO and GATT practice. Clearly, the WTO Agreements impose obligations on Members which
govern "measures’ traditionally defined (e.g., a tariff or quantitative restriction), but many other
obligations imposed by the Agreements do not apply to or are not implemented in the context of
"measures’. Examples of the latter include affirmative obligations that require a Member to do
something, such as enact domestic law or regulations, undertake some mandatory procedure, or

2% The introductory language of Article XXI11:1 is echoed in Articles 17.3 and 17.5(a) of the ADP
Agreement.

2% |ndeed, Article3.2 of the DSU, which provides that "Recommendations and rulings of the DSB
cannot add to or diminish the rights and obligations provided in the covered agreements’ suggests the contrary -
that the DSU must be available to resolve any and all disputes arising under the covered agreements, as
otherwise, Members' rights might be diminished.
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"The authorities shall examine the accuracy and adequacy of the evidence provided in the application
to determine whether there is sufficient evidence to justify the initiation of an investigation™.

7.46  Before proceeding to address the factual aspects of Mexico's claim, we must examine the
relationship between Article 5.2 of the ADP Agreement, which requires that an application include
evidence of dumping, injury, and a causal link, and sets forth in some detail the specific information
regarding a series of factors which must be included, and Article 5.3 of the ADP Agreement, which
governs the determination by the authorities as to whether the application contains sufficient evidence
to justify initiation of an investigation. Specificaly, we must determine whether Article 5.3
authorizes an investigating authority to initiate an anti-dumping investigation in any case where an
application meets the requirements of Article 5.2 of the ADP Agreement, or whether, to the contrary,
Article 5.3 imposes an independent obligation on the investigating authority to assess, once it has
determined that the requirements of Article 5.2 are met, whether sufficient evidence exists to initiate
an investigation.

7.47  Guatemalas position on thisissueis clear: if the information supplied in the application is all
that is reasonably available to the applicant as required by Article 5.2, the investigating authority is
justified in initiating the investigation. That is, Guatemala conditions the sufficiency of the evidence
to initiate on whether the information in the application was al the information reasonably available
to the applicant. In response to a question from the Panel, Guatemaa explicitly rejected the
possibility that even if the evidence before the Ministry was all the information "reasonably available"
to the applicant, it might nonetheless be insufficient to justify initiation within the meaning of
Article 5.3

748 For Mexico, the fact that the evidence in the application is al the information that is
reasonably available to an applicant does not necessarily mean that the evidence is sufficient to justify
initiation. In Mexico's view, the evidence in an application may be insufficient to justify initiation,
even though it is all that is reasonably available to the applicant. An unbiased and objective
investigating authority would be justified in initiating the investigation only if it determines that the
evidence is sufficient, regardless of whether or not the evidence was all that was reasonably available
to the applicant.

of the imports on the domestic industry, as demonstrated by relevant factors and indices
having a bearing on the state of the domestic industry, such as those listed in paragraphs 2 and
4 of Article 3".
21 gpecifically, the Panel had asked:
"Would the parties agree as a genera matter with the proposition that evidence may be
relevant to initiation of an investigation without being sufficient to justify initiation? Would
they agree that it is possible to conclude, as a legal matter, that the evidence before the
Guatemalan authorities was relevant to initiation, and may even have been all the information
"reasonably available" to the applicant within the meaning of Article 5.2, third sentence, but
that it was insufficient to justify initiation within the meaning of Article 5.37".
Guatemalareplied:
"Guatemala does not agree with these premises. The third sentence of Article 5.2 describes
the evidence that must be included in the application. Article 5.3 requires an examination to
determine whether the evidence provided in the application is sufficient. The evidence is
"relevant” and "sufficient” if the investigating authorities consider that the application includes
information reasonably available to the applicant regarding each of the categories of
information described in subparagraphs (i) to (iv) of Article 5.2".
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"A fair comparison shall be made between the export price and the normal value.
This comparison shall be made at the same level of trade, normally at the ex-factory
level, and in respect of sales made a as nearly as possible the same time. Due
allowance shall be made in each case, on its merits, for differences which affect price
comparability, including differences in conditions and terms of sale, taxation, levels
of trade, quantities, physical characteristics, and any other differences which are aso
demonstrated to affect price comparability.”

"It is understood that some of the above factors may overlap, and authorities shall
ensure that they do not duplicate adjustments that have been already made under this
provision”.

In our view, this provision establishes an obligation for investigating authorities to make a fair
comparison. Investigating authorities can certainly expect that exporters will provide the information
necessary to make adjustments, and demonstrate that particular differences for which adjustments are
sought affect price comparability. However, the authorities cannot, in our view, ignore the question
of a fair comparison in determining whether there is sufficient evidence of dumping to justify
initiation, particularly when the need for adjustments is apparent on the face of the application.
Moreover, the exporting country or company may not even be aware that an application has been filed
and the initiation of an investigation is being considered, and is in any event generdly not a
participant in the initiation decision, and can therefore not provide this information prior to initiation.
Thus, Guatemala's position would make it more likely that investigations will be initiated on the basis
of insufficient or incorrect evidence of dumping.

7.66 Inthiscaseit is apparent on the face of the application that the alleged normal value and the
alleged export price are not comparable for purposes of considering whether dumping exists without
adjustment. The recommendation to the Director of the Department of Economic Integration reflects
this lack of comparability when it states that the normal value is the average price "to the find
consumer”, and the export price is the average of "the c.i.f. values'. However, there is no recognition
of the need for any adjustments in either the recommendation or the notice of initiation. While we
would not expect the authorities to have, at the initiation stage, precise information on the adjustments
to be made, we find it particularly troubling that there is not even any recognition that the normal
value and export price alleged in the application are not comparable, nor any indication that more
information on this issue was requested from the applicant or otherwise sought by the Ministry.
When, as in this case, it is evident from the information before the investigating authority that some
form of adjustment will be required to make a fair comparison and establish a dumping margin, an
unbiased and objective investigating authority could not, in our view, properly determine that there
was sufficient evidence of dumping to justify initiation in the absence of such adjustment, or at least
without acknowledging the need for such adjustment.**

7.67  Asnoted above, while there is clearly a different standard applicable to making a preliminary
or final determination of dumping, than to determining whether there is sufficient evidence of
dumping to justify initiation of an investigation, we cannot agree with Guatemalas position that
Article 2 isirrelevant to the initiation determination. The subject matter, or type, of evidence needed
to justify initiation is the same as that needed to make a preliminary or final determination of
dumping, athough the quality and quantity is less. Thus, in our view, based on an unbiased and
objective evaluation of the evidence and information before it in this case, the Ministry could not

21 As discussed above, the fact that information necessary to consider such an adjustment might not
have been reasonably available to the applicant does not transform alack of information into sufficient evidence
to judtify initiation. For instance, the investigating authority might be able to look to the domestic industry's
own experience for information on adjustments.





















