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WORLD TRADE ORGANIZATION
APPELLATE BODY ANNUAL REPORT FOR 2008

I. INTRODUCTION

This Annual Report provides a summary of the activities undertaken in 2008 by the Appellate Body 
and its Secretariat.  

Dispute settlement in the World Trade Organization (WTO) is regulated by the Understanding on 
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recommendations or in giving the rulings provided for in the covered agreements.”2  The panel proc-
ess includes written submissions by the main parties and also by third parties that have noti� ed their 
interest in the dispute to the DSB.  Panels usually hold two meetings with the parties, one of which also 
includes a session with third parties.  Panels set out their factual and legal � ndings in an interim report 
that is subject to comments by the parties.  The � nal report is issued to the parties, and is then circu-
lated to all WTO Members in the three of� cial languages of the WTO (English, French, and Spanish) 
and posted on the WTO website.

Article 17 of the DSU stipulates that a standing Appellate Body will be established by the DSB.  
The Appellate Body is composed of seven Members each appointed to a four-year term, with a 
possibility to be reappointed once.  The expiration dates of terms are staggered, ensuring that not 
all Members begin and complete their terms at the same time.  Members of the Appellate Body must 
be persons of recognized authority; with demonstrated expertise in law, international trade, and 
the subject matter of the covered agreements generally; and not be af� liated with any government.  
Members of the Appellate Body should be broadly representative of the membership of the WTO.  
Appellate Body Members elect a Chairperson to serve a one-year term, which can be extended for 
an additional one-year period.  The Chairperson is responsible for the overall direction of Appellate 
Body business.  Each appeal is heard by a Division of three Appellate Body Members.  The process 
for the selection of Divisions is designed to ensure randomness, unpredictability, and opportunity 
for all Members to serve, regardless of their national origin.  To ensure consistency and coherence 
in decision-making, Divisions exchange views with the other four Members of the Appellate Body 
before � nalizing Appellate Body reports.  The Appellate Body receives legal and administrative sup-
port from its Secretariat.  The conduct of Members of the Appellate Body and its staff is regulated 
by the Rules of Conduct for the Understanding on Rules and Procedures Governing the Settlement 
of Disputes 3 (Rules of Conduct).  These Rules emphasize that Appellate Body Members shall be inde-
pendent, impartial, and avoid any direct or indirect con� ict of interest.  

Any party to the dispute may appeal the panel report to the Appellate Body.  WTO Members that 
were third parties at the panel stage may also participate and make written and oral submissions in the 
appellate proceedings, but they may not appeal the panel report.  The appeal is limited to issues of law 
covered in the panel report and legal interpretations developed by the panel.  Appellate proceedings 
are conducted in accordance with the procedures established in the DSU and the Working Procedures 
for Appellate Review 4 (Working Procedures), drawn up by the Appellate Body in consultation with the 
Chairman of the DSB and the Director-General, and communicated to WTO Members for their infor-
mation.  Proceedings include the � ling of written submissions by the participants and the third par-
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Appellate proceedings were consolidated in US – Shrimp (Thailand) and US – Customs Bond Directive; 
US – Continued Suspension and Canada – Continued Suspension; EC – Bananas III (Article 21.5 – Ecuador II) 
and EC – Bananas III (Article 21.5 – US); and China – Auto Parts (EC), China – Auto Parts (US), and China 
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Figure 3 shows the number of times speci� c WTO agreements have been addressed in the 
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Mexico also appealed the panel’s � nding that simple zeroing, as applied by the USDOC in the 
� ve assessment reviews at issue in this dispute, is not inconsistent with Articles VI:1 and VI:2 of the 
GATT 1994 and Articles 2.1 and 9.3 of the Anti-Dumping Agreement.  The Appellate Body reversed 
this � nding for the same reasons it reversed the panel’s � nding that simple zeroing in assessment 
reviews is, as such, inconsistent with Article VI:2 of the GATT 1994 and Article 9.3 of the Anti-Dumping 
Agreement.  The Appellate Body found that the United States acted inconsistently with its obligations 
under Article VI:2 of the GATT 1994 and Article 9.3 of the Anti-Dumping Agreement by using simple 
zeroing in the � ve assessment reviews at issue in this dispute.  

In relation to Article VI:1 of the GATT 1994 and Article 2.1 of the Anti-Dumping Agreement, Mexico 
requested the Appellate Body not only to reverse the panel’s � ndings, but also to � nd that the United 
States acted inconsistently with these provisions.  However, having reversed all the panel � ndings that 
had been appealed, the Appellate Body did not consider it necessary to make an additional � nding on 
Mexico’s claims under Article VI:1 of the GATT 1994 and Article 2.1 of the Anti-Dumping Agreement.

Mexico additionally appealed the panel’s � nding that zeroing in assessment reviews is not, as such, 
inconsistent with Article 2.4 of the Anti-Dumping Agreement.  Mexico contended that simple zero-
ing violates the requirement in Article 2.4 to make a fair comparison of normal value and export 
price, because it distorts the prices of certain export transactions and arti� cially in� ates the magnitude 
of dumping given that export prices that exceed the normal value are systematically ignored.  The 
Appellate Body reversed the panel’s � nding because it was based on the panel’s reasoning and � nd-
ings relating to Articles VI:1 and VI:2 of the GATT 1994 and Articles 2.1 and 9.3 of the Anti-Dumping 
Agreement, which had been reversed.  The Appellate Body noted that the panel offered no addi-
tional reasoning that could independently support its � nding under Article 2.4.  Having reversed all the 
panel � ndings that had been appealed, and recalling that it had found zeroing to be inconsistent with 
Article 2.4 in previous disputes, the Appellate Body found it unnecessary to make a further � nding in 
addition to the reversal of the panel’s � nding under Article 2.4.

Finally, Mexico alleged that the panel acted inconsistently with Article 11 of the DSU by making 
� ndings that “directly contradict” those in previous Appellate Body reports adopted by the DSB that 
address identical issues with respect to the same party.  More speci� cally, Mexico asserted that, by 
making � ndings and reaching conclusions that are identical to those that have already been reversed 
by previous Appellate Body reports adopted by the DSB, the panel had failed to comply with its func-
tion under Article 11 to assist the DSB in discharging its responsibilities under the DSU. 

The Appellate Body recalled that Appellate Body reports are not binding except with respect to 
resolving the particular dispute between the parties.  The Appellate Body emphasized, however, that 
this does not mean that subsequent panels are free to disregard the legal interpretations and reasoning 
contained in previous Appellate Body reports that have been adopted by the DSB.  The legal interpreta-
tions embodied in adopted panel and Appellate Body reports become part and parcel of the acquis of 
the WTO dispute settlement system.  The Appellate Body added that ensuring “predictability” in the 
dispute settlement system, as contemplated in Article 3.2 of the DSU, implies that, absent cogent rea-
sons, an adjudicatory body will resolve the same legal question in the same way in a subsequent case.

Moreover, the Appellate Body noted that, in the hierarchical structure contemplated in the DSU, 
panels and the Appellate Body have distinct roles to play.  It also emphasized that the creation of the 
Appellate Body by WTO Members to review legal interpretations developed by panels shows that 
Members recognized the importance of consistency and stability in the interpretation of their rights 
and obligations under the covered agreements.  The Appellate Body observed that this is essential to 
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promote “security and predictability” in the dispute settlement system, and to ensure the “prompt 
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magnitude of marketing loan and counter-cyclical payments; and (vi) the United States’ substantial 
proportionate in� uence in the world upland cotton market.  The Appellate Body explained that many 
of the claims raised by the United States against the panel’s reasoning were primarily directed at the 
panel’s appreciation and weighing of the evidence, and the inferences that the panel drew from the 
evidence, both of which generally fall within the panel’s authority as trier of fact.  The Appellate Body 
reviewed those allegations by the United States under the objective assessment standard of Article 11 
of the DSU.  The Appellate Body found that, in the analysis of these various factors, the panel neither 
disregarded, distorted, nor misrepresented evidence and arguments submitted by the parties, and that 
the panel did not rely excessively on the �
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Appellate Body Reports,  Â US – Shrimp (Thailand), WT/DS343/AB/R / US – Customs Bond 
Directive, WT/DS345/AB/R

These appeals concerned the enhanced continuous bond requirement (EBR) which was imposed 
by United States Customs and Border Protection (US Customs), with effect from 1 February 2005, 
pursuant to four instruments constituting the Amended Customs Bond Directive (Amended CBD) on 
imports of frozen warmwater shrimp subject to anti-dumping duties (subject shrimp).  The EBR sought 
to secure payments of anti-dumping and countervailing duties owed at the rates reassessed in periodic 
reviews under the United States retrospective duty assessment system.  As a result of the EBR, import-
ers of shrimp from certain countries are required to post (i) cash deposits equal to the margin of dump-
ing found to exist in the original investigation or the most recent assessment review; (ii) a basic bond 
amount (required of all importers of merchandise into the United States); as well as (iii) an enhanced 
continuous bond (equivalent to 100 per cent of the anti-dumping or countervailing duty rate estab-
lished in the original anti-dumping or countervailing duty order, or the most recent administrative 
review, multiplied by the value of imports made by the importer during the previous 12 months).  

Before the panel, the complainants argued that the EBR is not consistent with Article 18.1 of the Anti-
Dumping Agreement, which prohibits WTO Members from taking “speci� c action against dumping ... 
except in accordance with the provisions of GATT 1994”, as interpreted by the Anti-Dumping Agreement.26  
The United States responded that the EBR, as applied to subject shrimp, did not constitute “speci� c action 
against dumping” and that, in any event, it was “in accordance” with Article VI of the GATT 1994, in par-
ticular, the Ad Note to Article VI:2 and 3 (Ad Note), because the EBR constituted “reasonable security”.27

As none of the participants appealed the panel’s � nding that the EBR constitutes “speci� c action 
against dumping”, the Appellate Body stated that it was not expressing a view on this � nding of the 
panel.  The Appellate Body began its analysis by considering the panel’s � nding that the temporal scope 
of the Ad 
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of the cases and this increase was signi� cant; (ii) these sectors represented the source of the bulk of 
defaults; and (iii) the potential additional liability was signi� cant due to the large volumes of shipments 
subject to anti-dumping duty orders.  In reviewing the panel � ndings, the Appellate Body did not 
consider that the likelihood of an increase in the margins and the need to secure signi� cant additional 
liability had been demonstrated.  The United States’ reliance on margins of dumping increasing in 38 
per cent of the cases in the agriculture and aquaculture sector, as whole, did not constitute suf� cient 
evidence to demonstrate that an increase in margins of dumping for subject shrimp was likely, because 
inter alia this evidence did not include cases of increases in margins concerning subject shrimp.  The 
Appellate Body therefore upheld the conclusion of the panel that the EBR, as applied, was not a “rea-
sonable” security under the Ad Note.  

The United States appealed the panel’s � nding that the EBR, as applied to subject shrimp, is not 
“necessary” to secure compliance with certain United States “laws and regulations” governing the 
� nal collection of anti-dumping duties, within the meaning of Article XX(d) of the GATT 1994.  In 
examining this claim, the Appellate Body considered a “threshold” question raised by India as to 
whether the United States can justify the EBR under Article XX(d), following a � nding that the EBR 
constitutes “speci� c action against dumping”, and that the EBR is inconsistent with Article 18.1 of the 
Anti-Dumping Agreement, as well as the Ad Note to Articles VI:2 and 3 of the GATT 1994.  Assuming 
arguendo that such a defence was available, the Appellate Body upheld the panel’s � nding that the EBR 
is not “necessary” to secure compliance with certain United States “laws and regulations” governing 
the � nal collection of anti-dumping duties because the United States had not demonstrated that the 
margins of dumping were likely to increase resulting in signi� cant additional unsecured liability.  For 
the Appellate Body, in the absence of such a demonstration, it could not be said that taking security, 
such as the EBR, is “necessary” in the sense that it contributed to the realization of the objective of 
ensuring the � nal collection of anti-dumping duties in the event of default by importers.  In the light 
of this conclusion, the Appellate Body did not express a view on the threshold question of whether a 
defence under Article XX(d) was available to the United States in respect of a measure that had been 
found to be inconsistent with Article 18.1 of the Anti-Dumping Agreement because it was inconsistent 
with the Ad Note to Articles VI:2 and 3 of the GATT 1994.

India claimed on appeal that the panel erred in not including, in its terms of reference, two United 
States provisions—one statutory and one regulatory—which had been mentioned in India’s panel 
request, but not in its request for consultations.  The Appellate Body upheld the panel’s � nding because 
the inclusion of these instruments would have “expanded the scope of the dispute” between the par-
ties.  In assessing the United States’ defence under Article XX(d), the Appellate Body also found that 
the panel had not breached Article 11 of the DSU when it included among the “laws and regulations” 
with which the EBR was designed to secure compliance, not only laws and regulations cited by the 
United States, but also those cited by Thailand and India. 

India made additional “as such” claims under Articles 1, 9, 18.1, and 18.4 of the 
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Appellate Body Reports,  Â US – Continued Suspension, WT/DS320/AB/R / Canada – 
Continued Suspension, WT/DS321/AB/R

These disputes concerned complaints brought by the European Communities against the 
continued application of suspension of concessions by Canada and by the United States.  
The suspension of concessions was authorized by the DSB, pursuant to Article 22 of the DSU, as a 
result of the European Communities’ failure to implement the recommendations and rulings in the 
EC – Hormones dispute.  In that dispute, Canada and the United States had challenged European 
Communities’ Directive 96/22/EC, which imposed an import ban on meat from cattle treated with six 
hormones—oestradiol-17β, progesterone, testosterone, trenbolone acetate, zeranol, and melengestrol 
acetate (MGA).  In EC – Hormones, the import ban imposed under Directive 96/22/EC was found to be 
inconsistent with Article 5.1 of the SPS Agreement because it was not based on a risk assessment.  The 
European Communities replaced Directive 96/22/EC with Directive 2003/74/EC, which maintained a 
de� nitive import ban on meat from cattle treated with oestradiol-17β, and applied a provisional ban 
on meat treated with progesterone, testosterone, trenbolone acetate, zeranol and MGA, on the basis 
of scienti� c opinions issued by the Scienti� c Committee on Veterinary Measures relating to Public Health 
of the European Communities between 1999 and 2002.  The European Communities argued that, as a 
result of its noti� cation to the DSB of Directive 2003/74/EC, a measure that it considers implemented 
the DSB’s recommendations and rulings in EC – Hormones, Canada and the United States should have 
ceased suspending concessions.  The European Communities also claimed that, if Canada and the 
United States did not consider that Directive 2003/74/EC brought about compliance, they should have 
initiated panel proceedings under Article 21.5 of the DSU.  

The Appellate Body began by analyzing the provisions of the DSU that are applicable in the post-
suspension stage of a dispute, that is, after a WTO Member has applied suspension of concessions 
upon obtaining authorization from the DSB, because another WTO Member has failed to implement 
the DSB’s recommendations and rulings stemming from a WTO dispute.  In particular, the Appellate 
Body focused its analysis on the � rst resolutive condition in Article 22.8 of the DSU, which the Appellate 
Body considered must be understood as requiring substantive removal of the measure found to be 
inconsistent in the original proceedings.  According to the Appellate Body, this means that the applica-
tion of the suspension of concessions may continue until the removal of the measure found by the DSB 
to be inconsistent results in substantive compliance.  The Appellate Body cautioned that this does not 
mean that Members can remain passive once concessions have been suspended pursuant to the DSB’s 
authorization.  It explained that the requirement that the suspension of concessions must be temporary 
indicates that the suspension of concessions is an abnormal state of affairs that is not meant to con-
tinue inde� nitely.  WTO Members must act in a cooperative manner so that the normal state of affairs, 
that is, compliance with the covered agreements and absence of the suspension of concessions, may 
be restored as quickly as possible.  Thus, both the suspending Member and the implementing Member 
share the responsibility to ensure that the application of the suspension of concessions is temporary.  
The Appellate Body added that, where, as in this dispute, an implementing measure is taken that 
replaces the measure found to be inconsistent and Members disagree as to whether the new measure 
achieves substantive compliance, both Members have a duty to engage in WTO dispute settlement in 
order to establish whether the resolutive conditions in Article 22.8 have been met and whether, as a 
consequence, the suspension of concessions must be terminated.  The Appellate Body noted that once 
substantive compliance has been con� rmed in WTO dispute settlement, the authorization to suspend 
concessions lapses by operation of law (ipso jure), because it has been determined that one of the reso-
lutive conditions set forth in Article 22.8 is ful� lled.
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The European Communities argued that the adoption of an implementing measure must be pre-
sumed to bring about compliance in the light of the general international law principle of good faith.  
The Appellate Body rejected this argument explaining that the presumption of good faith attaches 
to the actor, but not to the action itself.  Thus, even if the European Communities were presumed to 
have acted in good faith when adopting the implementing measure, that does not mean the measure 
has achieved substantive compliance.  Consequently, the Appellate Body disagreed with the European 
Communities’ argument that the mere existence of an implementing measure adopted in good faith 
and its subsequent noti� cation to the DSB required Canada and the United States to cease the applica-
tion of the suspension of concessions.  

In addition, the European Communities argued that the panel exceeded its mandate by examining 
the consistency of Directive 2003/74/EC with the SPS Agreement.  This argument was also rejected by 
the Appellate Body.  In its analysis, the Appellate Body recalled its conclusion that the original measure 
found to be WTO-inconsistent will not be considered removed within the meaning of Article 22.8 
unless substantive compliance is achieved.  This meant that whether Directive 2003/74/EC brings the 
European Communities into compliance with the DSB’s recommendations and rulings in EC – Hormones 
was an issue the panel had to resolve in order to determine whether Canada and the United States 
were required to terminate the suspension of concessions pursuant to Article 22.8 and whether failing 
to do so constituted a violation of Article 23.1, read together with Articles 22.8 and 3.7 of the DSU.  
For this reason, the Appellate Body upheld the panel’s � nding that “it has jurisdiction to consider the 
compatibility of the [European Communities’] implementing measure with the SPS Agreement as part of 
its review of the claim raised by the European Communities with respect to Article 22.8 of the DSU.”

The Appellate Body next turned to the European Communities’ argument that, where a WTO 
Member continues to suspend concessions because it considers that the implementing measure does 
not achieve compliance with the DSB’s recommendations and rulings or is otherwise inconsistent with 
the covered agreements, the suspending Member has an obligation to initiate Article 21.5 proceed-
ings.  The Appellate Body observed that Article 21.5 provides for speci� c procedures for adjudicating 
a disagreement as to the consistency with the covered agreements of measures taken by a Member to 
implement the DSB’s recommendations and rulings.  Thus, the Appellate Body concluded that panel 
proceedings under Article 21.5 are the proper procedure for resolving the disagreement as to whether 
Directive 2003/74/EC has achieved substantive compliance and whether, as a result, the resolutive 
condition in Article 22.8 that requires termination of the suspension of concessions has been met.  
Next, the Appellate Body addressed the panel’s � nding that good of� ces, consultations, and arbitra-
tion under Article 25 of the DSU were other procedures available to the European Communities for 
obtaining the termination of the suspension of concessions.  The Appellate Body distha64 -1.332f the DSU.”
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In their other appeals, Canada and the United States alleged that the panel erred in � nding that 
they breached Articles 23.2(a) and 23.1 of the DSU by continuing the suspension of concessions after 
the noti� cation of Directive 2003/74/EC, and requested the Appellate Body to reverse these � ndings.  
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In its appeal of the panel’s interpretations and conclusions relating to the 
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required to differentiate the individual contribution made by each factor.  The Appellate Body found, 
in this regard, that the panel did not err in requiring a speci� c evaluation of the risks arising from the 
presence of residues of oestradiol-17β in meat or meat products from cattle treated with the hormone 
for growth-promoting purposes.

Another claim made on appeal by the European Communities was that the panel improperly 
required quanti� cation of the alleged risks.  The Appellate Body recalled that the de� nition of a risk 
assessment does not require WTO Members to establish a minimum magnitude of risk, or express it 
in numerical terms, but observed that it is nevertheless dif� cult to understand the concept of risk as 
being devoid of any indication of potentiality.  The Appellate Body explained that a risk assessment is 
intended to identify adverse effects and evaluate the possibility that such adverse effects might arise.  
This distinguishes an ascertainable risk from theoretical uncertainty.  After reviewing the panel’s analy-
sis, the Appellate Body concluded that the panel did not incorrectly interpret Article 5.1 and paragraph 4 
of Annex A of the SPS Agreement as requiring quanti� cation of risk.

The European Communities challenged the panel’s articulation and application of the burden of 
proof.  The Appellate Body identi� ed several � aws in the panel’s description of how it would allocate 
the burden of proof.  In the section addressing the DSU, the Appellate Body provided guidance as to 
how the burden of proof should be allocated in a dispute such as this one, in which there is a disagree-
ment as to whether the suspension of concessions must be terminated under Article 22.8 of the DSU.

Finally, the European Communities argued that the panel applied an improper standard of review 
and thereby failed to make an objective assessment of the matter. The Appellate Body recalled that 
it is the WTO Member’s task to perform the risk assessment, while a panel’s task is to review that risk 
assessment.  Where a panel goes beyond this limited mandate and acts as a risk assessor, it would be 
substituting its own scienti� c judgement for that of the risk assessor and, consequently, would exceed 
its functions under Article 11 of the DSU.  Therefore, the review mandate of a panel is not to determine 
whether the risk assessment undertaken by a WTO Member is correct or based on the best science, but 
rather to determine whether that risk assessment is supported by coherent reasoning and scienti� c evi-
dence and its conclusions are objectively justi� able. Moreover, the Appellate Body recalled that a WTO 
Member may properly base an SPS measure on divergent or minority views, as long as these views are 
from quali� ed and respected sources.  Although the scienti� c basis need not represent the majority view 
within the scienti� c community, it must nevertheless have the necessary scienti� c and methodological 
rigour to be considered reputable science.  The Appellate Body found that the panel approached its task 
without proper regard to the standard of review and the limitations this places upon the appraisal of 
expert testimony.  The Appellate Body also found that the panel effectively disregarded evidence that 
was potentially relevant for the European Communities’ case, in contravention of its duty to make an 
“objective assessment of the facts of the case” pursuant to Article 11 of the DSU.    

Thus, the Appellate Body reversed the panel’s � nding that the European Communities has not 
satis� ed the requirements of Article 5.1 and Annex A, paragraph 4, of the SPS Agreement.  As a conse-
quence, it also reversed the panel’s � ndings that Directive 2003/74/EC was not based on a risk assess-
ment within the meaning of Article 5.1 of the SPS Agreement and that the European Communities’ 
“implementing measure on oestradiol-17β is not compatible with Article 5.1 of the SPS Agreement.”  The 
Appellate Body, however, was unable to complete the analysis and thus made no � ndings on the con-
sistency or inconsistency of the European Communities’ import ban relating to oestradiol-17β.

The Appellate Body then turned to the European Communities appeal of the panel’s �
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Article 5.1 of the SPS Agreement.  However, the Appellate Body found that the panel did not err by 
limiting its review to the insuf� ciencies in the relevant scienti� c evidence identi� ed by the European 
Communities.

The Appellate Body concluded that the panel erred in its interpretation and application of Article 5.7 
of the SPS Agreement by adopting an incorrect legal test to assess the European Communities’ expla-
nations concerning the insuf� ciencies in the relevant scienti� c evidence.  Having determined that the 
panel incorrectly interpreted and applied Article 5.7 of the SPS Agreement, the Appellate Body did not 
� nd it necessary to address the European Communities’ claim that the panel acted inconsistently with 
Article 11 of the DSU.

Accordingly, the Appellate Body reversed the panel’s � nding that “it has not been demonstrated that 
relevant scienti� c evidence was insuf� cient, within the meaning of Article 5.7 of the SPS Agreement, in 
relation to any of the � ve hormones with respect to which the European Communities applies a provi-
sional ban.”  The Appellate Body observed that the panel’s � nding that “the [European Communities’] 
compliance measure does not meet the requirements of Article 5.7 of the SPS Agreement as far as the 
provisional ban on progesterone, testosterone, zeranol, trenbolone acetate and melengestrol acetate 
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Appellate Body explained that, having based its analysis of the United States’ claims on an erroneous 
interpretation of Articles II:1(b) and II:2(a), the panel could not have arrived at a proper conclusion 
regarding whether the Additional Duty and the Extra-Additional Duty are consistent with Articles II:1(a) 
and II:1(b) of the GATT 1994.

The United States also claimed that the panel erred in requiring the United States to establish a 
prima facie case that the Additional Duty and Extra-Additional Duty “inherently discriminate against 
imports”.  The Appellate Body recalled the general rules concerning the burden of proof, whereby a 
complainant must put forward arguments and evidence suf� cient to establish a  prima facie case of 
WTO-inconsistency regarding a respondent’s measure, and observed that what is required to satisfy 
this burden will necessarily vary from case to case.  The Appellate Body explained that, although the 
complainant must establish the prima facie case in support of its complaint, the respondent bears the 
burden of proving the facts that it asserts in its defence.  The Appellate Body further emphasized that 
not every challenge under Article II:1(b) will require a showing with respect to Article II:2(a).  However, 
the Appellate Body found that, in the circumstances of this dispute, where the potential for application 
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with an in-quota tariff rate bound at €75/mt.  The tariff quota is subject to the terms and conditions 
indicated in the Bananas Framework Agreement attached to the European Communities’ Schedule.  
Before the panel in the compliance proceedings, both Ecuador and the United States claimed that 
Council Regulation (EC) No. 1964/2005 and associated implementing regulations failed to imple-
ment the DSB’s recommendations and rulings in the original proceedings, and that the European 
Communities’ revised import regime for bananas was inconsistent with the GATT 1994.

In its appeal, the European Communities alleged that the panel acted inconsistently with Article 9.3 
of the DSU by maintaining different timetables for the Article 21.5 proceedings between the European 
Communities and Ecuador and between the European Communities and the United States.  The 
Appellate Body found that the panel did not exceed the bounds of its discretion in maintaining dif-
ferent timetables for the two Article 21.5 proceedings at issue.  The Appellate Body considered that 
Article 9.3 requires panels, to the extent possible, to harmonize timetables, but does not require the 
adoption of identical timetables in multiple proceedings and leaves a margin of discretion to panels.  
The Appellate Body also found that the European Communities’ due process rights had not been 
infringed.

Another claim raised by the European Communities on appeal was that the panel erred in � nd-
ing that the United States and Ecuador were not barred by the Understandings on Bananas they had 
concluded with the European Communities in 2001 from initiating the present compliance proceed-
ings.  The European Communities contended that the Understandings constituted a “mutually agreed 
solution” that precluded recourse to Article 21.5.  The panel had found that the Understandings on 
Bananas could “legally bar” Ecuador and the United States from bringing compliance challenges only 
if they “constituted a positive solution and effective settlement to the dispute”.  However, according 
to the panel, this was not the case here because: (i) the Understandings on Bananas provided only for 
a means, that is, a series of future steps, for resolving and settling the dispute; (ii) the adoption of the 
Understandings on Bananas was subsequent to the adoption of recommendations, rulings, and sug-
gestions by the DSB; and (iii) the parties had made con� icting communications to the DSB concerning 
the Understandings on Bananas.  

The Appellate Body disagreed with the panel’s reasoning that the Understandings must constitute 
a “positive solution and effective settlement” to the dispute to preclude recourse to Article 21.5 pro-
ceedings.  The Appellate Body found that the mere agreement to a “solution” does not necessarily 
imply that parties waive their right to have recourse to the dispute settlement system in the event of a 
disagreement as to the existence or consistency with the covered agreements of a measure taken to 
comply.  Rather, the Appellate Body considered that there must be a clear indication in the agreement 
between the parties of a relinquishment of the right to have recourse to Article 21.5 of the DSU.  The 
Appellate Body found no such relinquishment in the Understandings on Bananas and therefore con-
cluded that the complainants were not precluded from initiating these Article 21.5 proceedings.  Thus, 
the Appellate Body upheld the panel’s � nding, albeit for different reasons.

The Appellate Body, moreover, disagreed with the panel on the relevance of the timing of the 
Understandings.  The Appellate Body found that nothing in the DSU prevented parties to a dispute 
from reaching a settlement that would preclude recourse to Article 21.5 proceedings after the adop-
tion of recommendations and rulings by the DSB and that Article 22.8 of the DSU clearly envisaged 
the possibility of entering into mutually agreed solutions after recommendations and rulings are made 
by the DSB.  The Appellate Body also found that, where the text of the Understandings was clear, the 
communications to the DSB by the parties had limited relevance, if any, for the purpose of interpreting 
the Understandings.
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covered agreements, let alone to add to or amend the rights and obligations under an agreement or 
Schedule.  Therefore, the Doha Article I Waiver could not be regarded as an agreement on the applica-
tion of the European Communities’ market access commitments within the meaning of Article 31(3)(a) 
of the Vienna Convention, which extended the tariff quota concession in the European Communities’ 
Schedule.  The Appellate Body found that the Doha Article I Waiver does not constitute an amendment 
of the European Communities’ Schedule because it was not adopted in accordance with the require-
ments and procedures of Article X of the WTO Agreement.  The Appellate Body analyzed the terms and 
conditions of the Doha Article I Waiver and found that it did not interpret or modify the tariff quota 
concession, as bound in the European Communities’ Schedule, or the Bananas Framework Agreement.  
The Waiver was concerned with the zero-duty preference for ACP suppliers, not with the tariff quota 
concession for MFN suppliers speci� ed in the European Communities’ Schedule.

Ecuador raised an other appeal that was conditioned upon the Appellate Body reversing the panel’s 
� nding that the Doha Article I Waiver extended the European Communities’ tariff quota concession 
(in an amount of 2.2 million mt bound at the in-quota rate of €75/mt) beyond 31 December 2002.  
Ecuador challenged the panel’s � nding that the European Communities’ tariff quota concession for 
bananas was “unequivocally intended to expire on 31 December 2002”, on account of paragraph 9 
of the Bananas Framework Agreement.  The Appellate Body reversed the panel’s � nding and found 
that the tariff quota concession of 2.2 million mt bound at the in-quota rate of €75/mt in the European 
Communities’ Schedule of Concessions did not expire on 31 December 2002.  Instead it found that 
the tariff quota concession remains in force until the rebinding process and the negotiations pursu-
ant to Article XXVIII of the GATT 1994 have been completed, and the resulting tariff rate has been 
consolidated in the European Communities’ Schedule.  The Appellate Body found that the expiration 
date in paragraph 9 of the Bananas Framework Agreement only concerned the agreement among its 
signatories on the allocation of shares within the overall tariff quota.  Therefore, the Appellate Body 
disagreed with the panel that “the expiration of the Bananas Framework Agreement on 31 December 
2002 would automatically imply expiration of the European Communities’ tariff quota concession 
under the terms of its Schedule”.  Having concluded that the tariff quota concession in the European 
Communities’ Schedule had not expired on 31 December 2002 and remains in force, the Appellate 
Body upheld, albeit for different reasons, the panel’s ultimate conclusion that that the tariff applied by 
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the presumption of nulli�
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parts so as to avoid meeting the criteria under the measures and thus avoid attracting the 25 per cent 
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comprising the procedural steps that precede and/or accompany the imposition of the “charge” 
under the measures, and the charge itself.  Nor did the Appellate Body � nd support for the panel’s 
reading of Article 21(1) as providing the legal basis for the imposition of the “charge”, as this provision 
was merely a de� nitional provision.  For these reasons, the Appellate Body did not see how the charge 
imposed under the measures could be separated from the procedures that facilitate and give rise to its 
imposition.  

Next, the Appellate Body turned to China’s additional argument that the panel’s � nding that the 
charge imposed on CKD and SKD kits is a border charge was irreconcilable with its earlier � nding that 
the charge under the measures is an internal charge.  The Appellate Body was concerned that the 
panel provided no explanation of the factors that led it to characterize the charge imposed on imports 
under Article 2(2) as an ordinary customs duty, when elsewhere in its analysis, it treated the charge 
imposed under the measures at issue as an internal charge.  Bearing in mind its earlier observations as 
to the proper approach to be adopted by panels in characterizing a charge falling under Article II:1(b) 
or Article III:2 of the GATT 1994, the Appellate Body did not consider the panel’s approach to the char-
acterization of the charge as an ordinary customs duty to be proper.  

For these reasons, the Appellate Body found that the panel erred in construing Decree 125 to mean 
that Articles 2(2) and 21(1) exempt CKD and SKD kits imported under Article 2(2) from the administrative 
procedures but not from the charge under the measures.  The Appellate Body also noted that, although 
the panel considered that there were distinct charges imposed under Decree 125, and that it could char-
acterize the “charge” imposed on imports of CKD and SKD kits under Article 2(2) of Decree 125 dif-
ferently—that is, as an ordinary customs duty—it did not explain why this was so.  The Appellate Body 
consequently reversed the panel’s � nding that the measures at issue are inconsistent with China’s com-
mitment under paragraph 93 of its Accession Working Party Report.  In the light of these � ndings, the 
Appellate Body did not � nd it necessary to rule on China’s other preliminary claim that the United States 
and Canada had not made out a prima facie case of inconsistency; nor did the Appellate Body, given the 
way in which China had framed its appeal, go on to review the substance of the panel’s � ndings that the 
adoption of the measures should be deemed to have created tariff lines, and that China had created tariff 
lines for CKD and SKD kits at a ten-digit level in its national customs tariff.

V. PARTICIPANTS AND THIRD PARTICIPANTS IN APPEALS

Table 5 lists the WTO Members that participated in appeals for which an Appellate Body report was 
circulated during 2008.  It distinguishes between a Member that � led a Notice of Appeal pursuant 
to Rule 20 of the Working Procedures and a Member that � led a Notice of Other Appeal pursuant to 
Rule 23(1) (known as the “other appellant”).  Rule 23(1) provides that “a party to the dispute other 
than the original appellant may join in that appeal or appeal on the basis of other alleged errors in the 
issues of law covered in the panel report and legal interpretations developed by the panel”.  Under the 
Working Procedures, parties wishing to appeal a panel report pursuant to Rule 23(1) are required to � le 
a Notice of Other Appeal within 12 days after the � ling of the Notice of Appeal.

Table 5 also identi� es those Members that participated in appeals as a third participant under para-
graph (1), (2), or (4) of Rule 24 of the Working Procedures.  Under Rule 24(1), a WTO Member that was 
a third party to the panel proceedings may � le a written submission as a third participant within 25 
days of the � ling of the Notice of Appeal.  Pursuant to Rule 24(2), a Member that was a third party to 
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Secondly, with respect to the inconsistency stemming from the MERCOSUR exemption from the 
ban on imports of retreaded tyres, the arbitrator rejected Brazil’s request to factor into his calcula-
tion additional time for negotiations with MERCOSUR countries on a new regional tyre trade regime.  
Referring to the arbitration in EC – Chicken Cuts, the arbitrator found that a Member seeking to take 
steps outside its domestic decision-making process bears the burden of establishing that these external 
elements of its proposed means of implementation are a requirement under the law of the external 
system.  The arbitrator found that, in the present case, Brazil had not established that negotiating new 
disciplines on trade in tyres within the ambit of MERCOSUR was required under MERCOSUR law.  In 
making this � nding, the arbitrator also took into account the fact that, twice since the circulation of 
the panel report in this dispute, Brazil had unilaterally introduced modi� cations to the MERCOSUR 
exemption through domestic measures.

Finally, with respect to the inconsistency stemming from measures adopted by the State of Rio 
Grande do Sul, the arbitrator found that judiciary action proposed by Brazil to remedy that inconsist-
ency could not be a priori excluded from the range of permissible action.  However, the arbitrator con-
sidered that such proceedings could be concluded more expeditiously than suggested by Brazil.

On this basis, the arbitrator determined a “reasonable period of time” for implementation of the 
DSB’s recommendations and rulings in this dispute of 12 months, expiring on 17 December 2008.

US – Stainless Steel (Mexico) Â , WT/DS344/15

On 20 May 2008, the DSB adopted the Appellate Body and panel reports in US – Stainless Steel 
(Mexico).60  The Director-General appointed former Appellate Body Member Florentino Feliciano to act 
as arbitrator in the proceedings to determine the reasonable period of time, after the parties had failed 
to agree on an arbitrator.61  Mr. Feliciano accepted the appointment on 1 September 2008.

The United States requested 15 months to bring itself into compliance with the recommenda-
tions and rulings of the DSB and stressed that the termination of the methodology of simple zero-
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Mexico requested that the reasonable period of time should not exceed seven months.  It argued 
that the arbitrator should take into account, as a particular circumstance, the fact that the United 
States has been under an obligation to eliminate simple zeroing since at least 9 May 2006, when the 
DSB adopted the recommendations and rulings in US – Zeroing (EC), and that the United States has 
also been under an obligation to eliminate simple zeroing “as such” since the DSB adopted the recom-
mendations and rulings in US – Zeroing (Japan) on 24 January 2007.  Mexico noted that the reasonable 
period of time should be the shortest period of time possible within the legal system of the implement-
ing Member, and submitted that administrative implementation is the fastest path and should be the 
basis for the arbitrator’s determination.  Mexico disagreed that elimination of simple zeroing required 
legislative action, pointing out that the USDOC has the legal authority to address the issue of the allo-
cation of anti-dumping duties among importers for assessment purposes.  Mexico further contended 
that the United States might resort to administrative action under the Administrative Procedure Act, 
and that such an action would allow implementation within a shorter period of time than that required 
for action under Section 123 of the URAA.  In any event, Mexico expressed the view that the process of 
implementation under Section 123 could be completed in seven months from the date of adoption of 
the DSB’s recommendations and rulings, and that such a period of time would allow for compliance to 
be completed before a new Administration takes of� ce.

As to the question of whether implementation should be through legislative or administrative 
action, the arbitrator � rst noted that both methods were within the range of permissible means that 
are capable of achieving the elimination of simple zeroing in assessment reviews.  He recalled that 
although his task is not to decide which method or type of measure should be chosen by an imple-
menting Member to comply with the recommendations and rulings of the DSB, it did fall within his 
mandate to assess what would be the shortest period possible within the legal system of the imple-
menting Member for effective implementation.  Since implementation through administrative action 
usually takes a shorter period of time than implementation through legislative action, and given that 
the United States had not established that legislative implementation would be more effective than 
administrative implementation, the arbitrator made his determination on the basis of the period of 
time within which administrative action eliminating the methodology of simple zeroing in assessment 
reviews could be completed.

Because Section 123 of the URAA addresses speci� cally the implementation of the recommenda-
tions and rulings of the DSB, the arbitrator considered the timing and sequence of procedural steps 
provided for in Section 123 of the URAA as particularly relevant in his determination.  The arbitrator 
noted that the recommendations and rulings of the DSB concern the elimination of simple zeroing 
in assessment reviews, and that this issue is distinct from the issue of the “allocation of antidumping 
duties among the importers for assessment purposes”.  He pointed out, however, that both issues 
are closely related and thus the complexity associated with the resolution of the latter issue might be 
considered as a particular circumstance to be taken into account in the determination of a reasonable 
period of time for eliminating of the methodology of simple zeroing in assessment reviews.  At the 
same time, the arbitrator indicated that this particular circumstance could not justify a delay in imple-
mentation as provisional administrative allocation rules might be devised and put into effect while the 
long-term administrative or legislative allocation standards are being developed.  In addition, the arbi-
trator rejected the United States’ argument that the impending Presidential and Congressional elec-
tions constituted a factor that should be given weight in his determination, observing that the adminis-
trative process under Section 123 of the URAA could be initiated and moved forward under the current 
Administration and then completed after the new Administration and Congress took of� ce.
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Finally, the arbitrator addressed Mexico’s argument that he should consider as a particular circum-
stance the DSB recommendations and rulings in previous disputes concerning the simple zeroing meth-
odology used by the United States in assessment reviews.  The arbitrator noted that those disputes 
involved different complainants and  were at different procedural stages of WTO dispute settlement, 
including proceedings under Article 21.5 of the DSU.  Therefore, the arbitrator considered that those 
disputes should be attributed limited relevance in his determination.

Based on the above considerations, the arbitrator determined a “reasonable period of time” for 
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for almost 40 years, advising governments, international organizations, and large corporations 
in Brazil and in other jurisdictions.  Professor Baptista has been an arbitrator at the United Nations 
Compensation Commission (E4A Panel), in several private commercial disputes and State-investor pro-
ceedings, as well as in disputes under MERCOSUR’s Protocol of Brasilia.  In addition, he has participated 
as a legal advisor in diverse projects sponsored by the World Bank, UNCTAD, UNCTC, and UNDP.  He 
obtained his law degree from the Catholic University of São Paulo, pursued post-graduate studies at 
Columbia University Law School and The Hague Academy of International Law, and received a Ph.D. in 
International Law from the University of Paris II.  He was Visiting Professor at the University of Michigan 
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Giorgio Sacerdoti  (European Communities: Italy) (2001–2009)

Born on 2 March 1943, Giorgio Sacerdoti has been Professor of International Law and European 
Law at Bocconi University, Milan, Italy, since 1986.

Professor Sacerdoti has held various posts in the public sector, including Vice-Chairman of the OECD 
Working Group on Bribery in International Business Transactions until 2001, where he was one of the 
drafters of the “Anticorruption Convention of 1997”.  He has acted as consultant to the Council of 
Europe, UNCTAD, and the World Bank in matters related to foreign investments, trade, bribery, devel-
opment, and good governance.  He has been on the list of arbitrators at the World Bank International 
Centre for Settlement of Investment Disputes (ICSID) since 1981, where he has served as arbitrator and 
as chairman of various arbitral tribunals in investment disputes between States and foreign investors.  
In the private sector, he has often served as arbitrator in international commercial disputes and has 
acted as counsel in connection with international business transactions.  

Professor Sacerdoti has published extensively, especially on international trade law, invest-
ments, international contracts, and arbitration.  His publications include: “Bilateral Treaties and 
Multilateral Instruments on Investment Protection”, Recueil des cours (Hague Academy Courses), 
vol. 269 (1997), pp. 255-460; Illicit Payments, UNCTAD Series on issues in international investment 
agreements (United Nations 2001); The WTO at Ten: The Contribution of the Dispute Settlement 
System (Cambridge University Press/WTO, 2006) (co-editor with A. Yanovich and J. Bohanes); 
“Structure et fonction du système de règlement des différends de l’OMC: les enseignements des 
dix premières années“, in Rev. gen. droit int. Public (2006), pp. 769-800.  His lecture on the WTO dis-
pute settlement system is available at the UN Audiovisual Library of International Law, <www.un.org/
law/avl>. 

After graduating from the University of Milan with a law degree cum laude in 1965, Professor 
Sacerdoti gained a Master in Comparative Law from Columbia University Law School as a Fulbright 
Fellow in 1967.  He was admitted to the Milan Bar in 1969 and to the Supreme Court of Italy in 1979.  
He is a Member of the Committee on International Trade Law of the International Law Association and 
an editor of the Italian Yearbook of International Law.

David Unterhalter  (South Africa) (2006–2009)

Born in South Africa on 18 November 1958, David Unterhalter holds degrees from Trinity College, 
Cambridge, the University of the Witwatersrand, and University College, Oxford.  Mr. Unterhalter has 
been a Professor of Law at the University of the Witwatersrand in South Africa since 1998, and from 
2000 to 2006, he was the Director of the Mandela Institute, University of the Witwatersrand, an insti-
tute focusing on global law.  He was Visiting Professor of Law at Columbia Law School in 2008.

Mr. Unterhalter is a member of the Johannesburg Bar.  As a practising advocate, he has appeared in 
a large number of cases in the � elds of trade law, competition law, constitutional law, and commercial 
law.  His experience includes representing different parties in anti-dumping and countervailing duty 
cases.  He has acted as an advisor to the South African Department of Trade and Industry.  In addition, 
he has served on a number of WTO dispute settlement panels.  Mr. Unterhalter has published widely in 
the � elds of public law and competition law. 
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In our view, the con� dentiality requirement in Article 17.10 is more properly understood as oper-6. 
ating in a relational manner.5  There are different sets of relationships that are implicated in appellate 
proceedings.  Among them are the following relationships.  First, a relationship between the par-
ticipants and the Appellate Body.  Secondly, a relationship between the third participants and the 
Appellate Body.  The requirement that the proceedings of the Appellate Body are con� dential affords 
protection to these separate relationships and is intended to safeguard the interests of the participants 
and third participants and the adjudicative function of the Appellate Body, so as to foster the system 
of dispute settlement under conditions of fairness, impartiality, independence and integrity.  In this 
case, the participants have jointly requested authorization to forego con� dentiality protection for their 
communications with the Appellate Body at the oral hearing.  The request of the participants does 
not extend to any communications, nor touches upon the relationship, between the third participants 
and the Appellate Body.  The right to con� dentiality of third participants vis-à-vis the Appellate Body 
is not implicated by the joint request.  The question is thus whether the request of the participants to 
forego con� dentiality protection satis� es the requirements of fairness and integrity that are the essen-
tial attributes of the appellate process and de� ne the relationship between the Appellate Body and 
the participants.  If the request meets these standards, then the Appellate Body would incline towards 
authorizing such a joint request.

We note that the DSU does not speci� cally provide for an oral hearing at the appellate stage.  The 7. 
oral hearing was instituted by the Appellate Body in its Working Procedures, which were drawn up 
pursuant to Article 17.9 of the DSU.  The conduct and organization of the oral hearing falls within the 
authority of the Appellate Body (compétence de la compétence) pursuant to Rule 27 of the Working 
Procedures.  Thus, the Appellate Body has the power to exercise control over the conduct of the oral 
hearing, including authorizing the lifting of con� dentiality at the joint request of the participants as 
long as this does not adversely affect the rights and interests of the third participants or the integrity 
of the appellate process.  As we observed earlier, Article 17.10 also applies to the relationship between 
third participants and the Appellate Body.  Nevertheless, in our view, the third participants cannot 
invoke Article 17.10, as it applies to their relationship with the Appellate Body, so as to bar the lift-
ing of con� dentiality protection in the relationship between the participants and the Appellate Body.  
Likewise, authorizing the participants’ request to forego con� dentiality, does not affect the rights of 
third participants to preserve the con� dentiality of their communications with the Appellate Body.
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