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ABBREVIATIONS USED IN THIS ANNUAL REPORT

Abbreviation Description

ACP African, Caribbean, and Pacifi c

ADB Asian Development Bank

Ad Note Ad Note to Articles VI:2 and 3 of the GATT 1994

Amended CBD Amended Customs Bond Directive

Anti-Dumping Agreement Agreement on Implementation of Article VI of the General Agreement 
on Tariffs and Trade 1994 

ATC Agreement on Textiles and Clothing

CCC Commodity Credit Corporation

CKD completely knocked down 

CRCICA Cairo Regional Centre for International Commercial Arbitration

Decree 125 Administrative Rules on Importation of Automobile Parts Characterized as Complete 
Vehicles (Decree of the People’s Republic of China, No. 125) 

Doha Article I Waiver Fourth Session of the Ministerial Conference held in Doha, European Communities – 
The ACP-EC Partnership Agreement, Decision of 14 November 2001, WT/MIN(01)/15; 
WT/L/436 

DRAMs dynamic random access memories

DSB Dispute Settlement Body 

DSU Understanding on Rules and Procedures Governing the Settlement of Disputes

EC Bananas Import Regime Bananas import regime the European Communities had in place between 1 January 
2006 and 31 December 2007, enacted through Council Regulation (EC) 
No. 1964/2005 of 29 November 2005 on the tariff rates for bananas

EBR enhanced continuous bond requirement

GATS General Agreement on Trade in Services 

GATT 1994 General Agreement on Tariffs and Trade 1994

GIR General Rules for the Interpretation of the Harmonized System

GSM General Sales Manager

ICC International Chamber of Commerce

ICJ International Court of Justice

ICSID International Centre for Settlement of Investment Disputes

Import Licensing Agreement on Import Licensing Procedures 

JECFA Joint FAO/WHO Expert Committee on Food Additives

MERCOSUR Mercado Común del Sur (Southern Common Market)

MFN most-favoured nation

MGA melengestrol acetate 

mt metric tonnes

OCDs ordinary customs duties

ODCs other duties or charges

OECD Organisation for Economic Co-operation and Development

Rules of Conduct Rules of Conduct for the Understanding on Rules and Procedures Governing the 
Settlement of Disputes, adopted by the DSB on 3 December 1996, WT/DSB/RC/1

SCGP Supplier Credit Guarantee Program
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Abbreviation Description

SCM Agreement Agreement on Subsidies and Countervailing Measures

SKD semi-knocked down

SPS sanitary and phytosanitary 

SPS Agreement Agreement on the Application of Sanitary and Phytosanitary Measures
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WORLD TRADE ORGANIZATION
APPELLATE BODY ANNUAL REPORT FOR 2008

I. INTRODUCTION

This Annual Report provides a summary of the activities undertaken in 2008 by the Appellate Body 
and its Secretariat.  

Dispute settlement in the World Trade Organization (WTO) is regulated by the Understanding on 
Rules and Procedures Governing the Settlement of Disputes 
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recommendations or in giving the rulings provided for in the covered agreements.”2  The panel proc-
ess includes written submissions by the main parties and also by third parties that have noti� ed their 
interest in the dispute to the DSB.  Panels usually hold two meetings with the parties, one of which also 
includes a session with third parties.  Panels set out their factual and legal � ndings in an interim report 
that is subject to comments by the parties.  The � nal report is issued to the parties, and is then circu-
lated to all WTO Members in the three of� cial languages of the WTO (English, French, and Spanish) 
and posted on the WTO website.

Article 17 of the DSU stipulates that a standing Appellate Body will be established by the DSB.  
The Appellate Body is composed of seven Members each appointed to a four-year term, with a 
possibility to be reappointed once.  The expiration dates of terms are staggered, ensuring that not 
all Members begin and complete their terms at the same time.  Members of the Appellate Body must 
be persons of recognized authority; with demonstrated expertise in law, international trade, and 
the subject matter of the covered agreements generally; and not be af� liated with any government.  
Members of the Appellate Body should be broadly representative of the membership of the WTO.  
Appellate Body Members elect a Chairperson to serve a one-year term, which can be extended for 
an additional one-year period.  The Chairperson is responsible for the overall direction of Appellate 
Body business.  Each appeal is heard by a Division of three Appellate Body Members.  The process 
for the selection of Divisions is designed to ensure randomness, unpredictability, and opportunity 
for all Members to serve, regardless of their national origin.  To ensure consistency and coherence 
in decision-making, Divisions exchange views with the other four Members of the Appellate Body 
before � nalizing Appellate Body reports.  The Appellate Body receives legal and administrative sup-
port from its Secretariat.  The conduct of Members of the Appellate Body and its staff is regulated 
by the Rules of Conduct for the Understanding on Rules and Procedures Governing the Settlement 
of Disputes 3 (Rules of Conduct).  These Rules emphasize that Appellate Body Members shall be inde-
pendent, impartial, and avoid any direct or indirect con� ict of interest.  

Any party to the dispute may appeal the panel report to the Appellate Body.  WTO Members that 
were third parties at the panel stage may also participate and make written and oral submissions in the 
appellate proceedings, but they may not appeal the panel report.  The appeal is limited to issues of law 
covered in the panel report and legal interpretations developed by the panel.  Appellate proceedings 
are conducted in accordance with the procedures established in the DSU and the Working Procedures 
for Appellate Review 4 (Working Procedures), drawn up by the Appellate Body in consultation with the 
Chairman of the DSB and the Director-General, and communicated to WTO Members for their infor-
mation.  Proceedings include the � ling of written submissions by the participants and the third par-
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TABLE 1B: COMPOSITION OF THE APPELLATE BODY – 1 JUNE TO 31 DECEMBER 2008
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III. APPEALS 

Under Rule 20(1) of the Working Procedures, an appeal is commenced by giving notice in writing to 
the DSB and � ling a Notice of Appeal with the Appellate Body Secretariat.  Rule 23(1) of the Working 
Procedures allows a party to the dispute other than the initial appellant to join the appeal, or appeal on 
the basis of other alleged errors, by � ling a Notice of Other Appeal within 12 days of the � ling of the 
Notice of Appeal.  

Thirteen appeals were � led in 2008, eight of which included an “other appeal”.  Ten appeals related 
to original proceedings and three appeals related to panel proceedings brought pursuant to Article 21.5 
of the DSU.  Further information regarding the thirteen appeals � led in 2008 is provided in Table 2.

TABLE 2: APPEALS FILED IN 2008

Panel reports
appealed

Date of
appeal

Appellant a Document 
number

Other
  appellant b

Document 
number

US – Stainless Steel (Mexico) 31 Jan 2008 Mexico WT/DS344/7 - - - - - -

US – Upland Cotton 
(Article 21-5 – Brazil)

12 Feb 2008 United States WT/DS267/33 Brazil WT/DS267/34

US – Shrimp (Thailand) 17 Apr 2008 Thailand WT/DS343/10 United States WT/DS343/11

US – Customs Bond Directive 17 Apr 2008 India WT/DS345/9 United States WT/DS345/10

US – Continued Suspension 29 May 2008
European 

Communities
WT/DS320/12 United States WT/DS320/13

Canada – Continued Suspension 29 May 2008
European 

Communities
WT/DS321/12 Canada WT/DS321/13

India – Additional Import Duties 1 Aug 2008 United States WT/DS360/8 India WT/DS360/9

EC – Bananas III 
(Article 21.5 – Ecuador II)

28 Aug 2008
European 

Communities
WT/DS27/89 Ecuador WT/DS27/91

EC – Bananas III 
(Article 21.5 – US)

28 Aug 2008
European 

Communities
WT/DS27/90 - - - - - -

China – Auto Parts (EC) 15 Sept 2008 China WT/DS339/12 - - - - - -

China – Auto Parts (US) 15 Sept 2008 China WT/DS340/12 - - - - - -

China – Auto Parts (Canada) 15 Sept 2008 China WT/DS342/12 - - - - - -

US – Continued Zeroing 6 Nov 2008
European 

Communities
WT/DS350/11 United States WT/DS350/12

a  Pursuant to Rule 20 of the Working Procedures.
b  Pursuant to Rule 23(1) of the Working Procedures.
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Appellate proceedings were consolidated in US – Shrimp (Thailand) and US – Customs Bond Directive; 
US – Continued Suspension and Canada – Continued Suspension; EC – Bananas III (Article 21.5 – Ecuador II) 
and EC – Bananas III (Article 21.5 – US); and China – Auto Parts (EC), China – Auto Parts (US), and China 
– Auto Parts (Canada).  Further information about the consolidation of these appeals is providpeals8 Tm
-.0025 Tc
0 Tw
[(Ch)5(ina )]Ta)
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FIGURE 2: PERCENTAGE OF PANEL REPORTS APPEALED 1996–2008 *
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Case Title Document number Date circulated
Date adopted 

by the DSB

EC – Bananas III 
(Article 21.5 – Ecuador II)

WT/DS27/AB/RW2/ECU
and Corr.1

26 November 2008 11 December 2008

EC – Bananas III 
(Article 21.5 – US)

WT/DS27/AB/RW/USA
and Corr.1

26 November 2008 22 December 2008
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Figure 3 shows the number of times speci� c WTO agreements have been addressed in the 
96 Appellate Body reports circulated from 1996 through 2008.  

FIGURE 3: WTO AGREEMENTS ADDRESSED IN APPEALS 1996–2008
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investigating authority compares the prices of individual export transactions against monthly weighted 
average normal values and treats as zero the results of comparisons where the export price exceeds the 
monthly weighted average normal value, when aggregating comparison results in order to calculate 
a margin of dumping for the product under consideration.  Mexico argued that, in any anti-dumping 
proceedings—including assessment reviews under Article 9.3 of the Anti-Dumping Agreement—the 
margin of dumping must be calculated in respect of individual exporters or foreign producers for the 
product under consideration as a whole and that dumping cannot exist in relation to a speci� c type, 
model, or category of the product under consideration or in relation to individual transactions.

The Appellate Body reversed the panel’s � nding and found instead that simple zeroing in assess-
ment reviews is, as such, inconsistent with Article VI:2 of the GATT 1994 and Article 9.3 of the Anti-
Dumping Agreement, because it results in the levying of anti-dumping duties that exceed the exporter’s 
or foreign producer’s margin of dumping—which operates as a ceiling for the amount of anti-dumping 
duties that can be levied in respect of the sales made by an exporter.  

Based on an analysis of the relevant provisions of the GATT 1994 and the Anti-Dumping Agreement 21, 
the Appellate Body found that: (a) “dumping” and “margin of dumping” are exporter-speci� c con-
cepts; (b) “dumping” and “margin of dumping” have the same meaning throughout the Anti-Dumping 
Agreement; and (c) an individual margin of dumping is to be established for each investigated exporter 
or foreign producer, and the amount of anti-dumping duty levied in respect of an exporter or foreign 
producer shall not exceed its margin of dumping.  The Appellate Body further emphasized that the 
concepts of “dumping”, “injury”, and “margin of dumping” are interlinked and that, therefore, these 
terms should be considered and interpreted in a coherent and consistent manner for all parts of the 
Anti-Dumping Agreement.  Based on this reasoning, the Appellate Body disagreed with the proposition 
that importers “dump” and can have “margins of dumping”.  As it had done in previous cases, the 
Appellate Body also rejected the notion that dumping and margins of dumping can be found to exist 
at the level of individual transactions.  The Appellate Body explained that such an interpretation cannot 
be reconciled with a proper interpretation and application of Articles 3, 5.8, 6.10, 8, 9.4, 9.5, 11.2, 
and 11.3 of the Anti-Dumping Agreement.

As regards the question of whether it is permissible—in duty assessment proceedings under 
Article 9.3 of the Anti-Dumping Agreement—to disregard the amount by which the export price 
exceeds the normal value, the Appellate Body recalled the requirement in Article 9.3 that the amount 
of anti-dumping duty “shall not exceed the margin of dumping as established under Article 2” of that 
Agreement.  The Appellate Body observed that its examination of the context of Article VI:2 of the 
GATT 1994 and Article 9.3 of the Anti-Dumping Agreement had con� rmed that the term “margin of 
dumping”, as used in those provisions, relates to the “exporter” of the “product” under considera-
tion and not to individual “importers” or “import transactions”, and that the concepts of “dumping” 
and “dumping margin” apply in the same manner throughout the Anti-Dumping Agreement.  The 
Appellate Body concluded that, under Article VI:2 and Article 9.3, the margin of dumping established 
for an exporter in accordance with Article 2 operates as a ceiling for the total amount of anti-dumping 
duties that can be levied on the entries of the subject merchandise from that exporter.  The Appellate 
Body added that it saw no basis in Articles VI:1 and VI:2 of the GATT 1994 or in Articles 2 and 9.3 
of the Anti-Dumping Agreement for disregarding the results of comparisons where the export price 
exceeds the normal value when calculating the margin of dumping for an exporter or foreign producer.

21 Including Article VI of the GATT 1994 and Articles 2.1, 3.1, 3.5, 5.2, 5.8, 6.10, 6.11, 6.7, 8.1, 8.2, 8.5, 9.1, 9.3, 9.4, 9.5, 11.1, and 11.2 of 
the Anti-Dumping Agreement.
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Mexico also appealed the panel’s � nding that simple zeroing, as applied by the USDOC in the 
� ve assessment reviews at issue in this dispute, is not inconsistent with Articles VI:1 and VI:2 of the 
GATT 1994 and Articles 2.1 and 9.3 of the Anti-Dumping Agreement.  The Appellate Body reversed 
this � nding for the same reasons it reversed the panel’s � nding that simple zeroing in assessment 
reviews is, as such, inconsistent with Article VI:2 of the GATT 1994 and Article 9.3 of the Anti-Dumping 
Agreement.  The Appellate Body found that the United States acted inconsistently with its obligations 
under Article VI:2 of the GATT 1994 and Article 9.3 of the Anti-Dumping Agreement by using simple 
zeroing in the � ve assessment reviews at issue in this dispute.  

In relation to Article VI:1 of the GATT 1994 and Article 2.1 of the Anti-Dumping Agreement, Mexico 
requested the Appellate Body not only to reverse the panel’s � ndings, but also to � nd that the United 
States acted inconsistently with these provisions.  However, having reversed all the panel � ndings that 
had been appealed, the Appellate Body did not consider it necessary to make an additional � nding on 
Mexico’s claims under Article VI:1 of the GATT 1994 and Article 2.1 of the Anti-Dumping Agreement.

Mexico additionally appealed the panel’s � nding that zeroing in assessment reviews is not, as such, 
inconsistent with Article 2.4 of the Anti-Dumping Agreement.  Mexico contended that simple zero-
ing violates the requirement in Article 2.4 to make a fair comparison of normal value and export 
price, because it distorts the prices of certain export transactions and arti� cially in� ates the magnitude 
of dumping given that export prices that exceed the normal value are systematically ignored.  The 
Appellate Body reversed the panel’s � nding because it was based on the panel’s reasoning and � nd-
ings relating to Articles VI:1 and VI:2 of the GATT 1994 and Articles 2.1 and 9.3 of the Anti-Dumping 
Agreement, which had been reversed.  The Appellate Body noted that the panel offered no addi-
tional reasoning that could independently support its � nding under Article 2.4.  Having reversed all the 
panel � ndings that had been appealed, and recalling that it had found zeroing to be inconsistent with 
Article 2.4 in previous disputes, the Appellate Body found it unnecessary to make a further � nding in 
addition to the reversal of the panel’s � nding under Article 2.4.

Finally, Mexico alleged that the panel acted inconsistently with Article 11 of the DSU by making 
� ndings that “directly contradict” those in previous Appellate Body reports adopted by the DSB that 
address identical issues with respect to the same party.  More speci� cally, Mexico asserted that, by 
making � ndings and reaching conclusions that are identical to those that have already been reversed 
by previous Appellate Body reports adopted by the DSB, the panel had failed to comply with its func-
tion under Article 11 to assist the DSB in discharging its responsibilities under the DSU. 

The Appellate Body recalled that Appellate Body reports are not binding except with respect to 
resolving the particular dispute between the parties.  The Appellate Body emphasized, however, that 
this does not mean that subsequent panels are free to disregard the legal interpretations and reasoning 
contained in previous Appellate Body reports that have been adopted by the DSB.  The legal interpreta-
tions embodied in adopted panel and Appellate Body reports become part and parcel of the acquis of 
the WTO dispute settlement system.  The Appellate Body added that ensuring “predictability” in the 
dispute settlement system, as contemplated in Article 3.2 of the DSU, implies that, absent cogent rea-
sons, an adjudicatory body will resolve the same legal question in the same way in a subsequent case.

Moreover, the Appellate Body noted that, in the hierarchical structure contemplated in the DSU, 
panels and the Appellate Body have distinct roles to play.  It also emphasized that the creation of the 
Appellate Body by WTO Members to review legal interpretations developed by panels shows that 
Members recognized the importance of consistency and stability in the interpretation of their rights 
and obligations under the covered agreements.  The Appellate Body observed that this is essential to 
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promote “security and predictability” in the dispute settlement system, and to ensure the “prompt 
settlement” of disputes.  The Appellate Body further underscored that the panel’s failure to follow 
previously adopted Appellate Body Reports addressing the same issues undermines the development 
of a coherent and predictable body of jurisprudence clarifying Members’ rights and obligations under 
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magnitude of marketing loan and counter-cyclical payments; and (vi) the United States’ substantial 
proportionate in� uence in the world upland cotton market.  The Appellate Body explained that many 
of the claims raised by the United States against the panel’s reasoning were primarily directed at the 
panel’s appreciation and weighing of the evidence, and the inferences that the panel drew from the 
evidence, both of which generally fall within the panel’s authority as trier of fact.  The Appellate Body 
reviewed those allegations by the United States under the objective assessment standard of Article 11 
of the DSU.  The Appellate Body found that, in the analysis of these various factors, the panel neither 
disregarded, distorted, nor misrepresented evidence and arguments submitted by the parties, and that 
the panel did not rely excessively on the � ndings from the original proceedings or fail to provide rea-
soned and adequate explanations for its conclusions in the light of plausible alternative explanations.  
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Appellate Body Reports,  Â US – Shrimp (Thailand), WT/DS343/AB/R / US – Customs Bond 
Directive, WT/DS345/AB/R

These appeals concerned the enhanced continuous bond requirement (EBR) which was imposed 
by United States Customs and Border Protection (US Customs), with effect from 1 February 2005, 
pursuant to four instruments constituting the Amended Customs Bond Directive (Amended CBD) on 
imports of frozen warmwater shrimp subject to anti-dumping duties (subject shrimp).  The EBR sought 
to secure payments of anti-dumping and countervailing duties owed at the rates reassessed in periodic 
reviews under the United States retrospective duty assessment system.  As a result of the EBR, import-
ers of shrimp from certain countries are required to post (i) cash deposits equal to the margin of dump-
ing found to exist in the original investigation or the most recent assessment review; (ii) a basic bond 
amount (required of all importers of merchandise into the United States); as well as (iii) an enhanced 
continuous bond (equivalent to 100 per cent of the anti-dumping or countervailing duty rate estab-
lished in the original anti-dumping or countervailing duty order, or the most recent administrative 
review, multiplied by the value of imports made by the importer during the previous 12 months).  

Before the panel, the complainants argued that the EBR is not consistent with Article 18.1 of the Anti-
Dumping Agreement, which prohibits WTO Members from taking “speci� c action against dumping ... 
except in accordance with the provisions of GATT 1994”, as interpreted by the Anti-Dumping Agreement.26  
The United States responded that the EBR, as applied to subject shrimp, did not constitute “speci� c action 
against dumping” and that, in any event, it was “in accordance” with Article VI of the GATT 1994, in par-
ticular, the Ad Note to Article VI:2 and 3 (Ad Note), because the EBR constituted “reasonable security”.27

As none of the participants appealed the panel’s � nding that the EBR constitutes “speci� c action 
against dumping”, the Appellate Body stated that it was not expressing a view on this � nding of the 
panel.  The Appellate Body began its analysis by considering the panel’s � nding that the temporal scope 
of the Ad 
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of the cases and this increase was signi� cant; (ii) these sectors represented the source of the bulk of 
defaults; and (iii) the potential additional liability was signi� cant due to the large volumes of shipments 
subject to anti-dumping duty orders.  In reviewing the panel � ndings, the Appellate Body did not 
consider that the likelihood of an increase in the margins and the need to secure signi� cant additional 
liability had been demonstrated.  The United States’ reliance on margins of dumping increasing in 38 
per cent of the cases in the agriculture and aquaculture sector, as whole, did not constitute suf� cient 
evidence to demonstrate that an increase in margins of dumping for subject shrimp was likely, because 
inter alia this evidence did not include cases of increases in margins concerning subject shrimp.  The 
Appellate Body therefore upheld the conclusion of the panel that the EBR, as applied, was not a “rea-
sonable” security under the Ad Note.  

The United States appealed the panel’s � nding that the EBR, as applied to subject shrimp, is not 
“necessary” to secure compliance with certain United States “laws and regulations” governing the 
� nal collection of anti-dumping duties, within the meaning of Article XX(d) of the GATT 1994.  In 
examining this claim, the Appellate Body considered a “threshold” question raised by India as to 
whether the United States can justify the EBR under Article XX(d), following a � nding that the EBR 
constitutes “speci� c action against dumping”, and that the EBR is inconsistent with Article 18.1 of the 
Anti-Dumping Agreement, as well as the Ad Note to Articles VI:2 and 3 of the GATT 1994.  Assuming 
arguendo that such a defence was available, the Appellate Body upheld the panel’s � nding that the EBR 
is not “necessary” to secure compliance with certain United States “laws and regulations” governing 
the � nal collection of anti-dumping duties because the United States had not demonstrated that the 
margins of dumping were likely to increase resulting in signi� cant additional unsecured liability.  For 
the Appellate Body, in the absence of such a demonstration, it could not be said that taking security, 
such as the EBR, is “necessary” in the sense that it contributed to the realization of the objective of 
ensuring the � nal collection of anti-dumping duties in the event of default by importers.  In the light 
of this conclusion, the Appellate Body did not express a view on the threshold question of whether a 
defence under Article XX(d) was available to the United States in respect of a measure that had been 
found to be inconsistent with Article 18.1 of the Anti-Dumping Agreement because it was inconsistent 
with the Ad Note to Articles VI:2 and 3 of the GATT 1994.

India claimed on appeal that the panel erred in not including, in its terms of reference, two United 
States provisions—one statutory and one regulatory—which had been mentioned in India’s panel 
request, but not in its request for consultations.  The Appellate Body upheld the panel’s � nding because 
the inclusion of these instruments would have “expanded the scope of the dispute” between the par-
ties.  In assessing the United States’ defence under Article XX(d), the Appellate Body also found that 
the panel had not breached Article 11 of the DSU when it included among the “laws and regulations” 
with which the EBR was designed to secure compliance, not only laws and regulations cited by the 
United States, but also those cited by Thailand and India. 

India made additional “as such” claims under Articles 1, 9, 18.1, and 18.4 of the Anti-Dumping 
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Appellate Body Reports,  Â US – Continued Suspension, WT/DS320/AB/R / Canada – 
Continued Suspension, WT/DS321/AB/R

These disputes concerned complaints brought by the European Communities against the 
continued application of suspension of concessions by Canada and by the United States.  
The suspension of concessions was authorized by the DSB, pursuant to Article 22 of the DSU, as a 
result of the European Communities’ failure to implement the recommendations and rulings in the 
EC – Hormones dispute.  In that dispute, Canada and the United States had challenged European 
Communities’ Directive 96/22/EC, which imposed an import ban on meat from cattle treated with six 
hormones—oestradiol-17β, progesterone, testosterone, trenbolone acetate, zeranol, and melengestrol 
acetate (MGA).  In EC – Hormones, the import ban imposed under Directive 96/22/EC was found to be 
inconsistent with Article 5.1 of the SPS Agreement because it was not based on a risk assessment.  The 
European Communities replaced Directive 96/22/EC with Directive 2003/74/EC, which maintained a 
de� nitive import ban on meat from cattle treated with oestradiol-17β, and applied a provisional ban 
on meat treated with progesterone, testosterone, trenbolone acetate, zeranol and MGA, on the basis 
of scienti� c opinions issued by the Scienti� c Committee on Veterinary Measures relating to Public Health 
of the European Communities between 1999 and 2002.  The European Communities argued that, as a 
result of its noti� cation to the DSB of Directive 2003/74/EC, a measure that it considers implemented 
the DSB’s recommendations and rulings in EC – Hormones, Canada and the United States should have 
ceased suspending concessions.  The European Communities also claimed that, if Canada and the 
United States did not consider that Directive 2003/74/EC brought about compliance, they should have 
initiated panel proceedings under Article 21.5 of the DSU.  

The Appellate Body began by analyzing the provisions of the DSU that are applicable in the post-
suspension stage of a dispute, that is, after a WTO Member has applied suspension of concessions 
upon obtaining authorization from the DSB, because another WTO Member has failed to implement 
the DSB’s recommendations and rulings stemming from a WTO dispute.  In particular, the Appellate 
Body focused its analysis on the � rst resolutive condition in Article 22.8 of the DSU, which the Appellate 
Body considered must be understood as requiring substantive removal of the measure found to be 
inconsistent in the original proceedings.  According to the Appellate Body, this means that the applica-
tion of the suspension of concessions may continue until the removal of the measure found by the DSB 
to be inconsistent results in substantive compliance.  The Appellate Body cautioned that this does not 
mean that Members can remain passive once concessions have been suspended pursuant to the DSB’s 
authorization.  It explained that the requirement that the suspension of concessions must be temporary 
indicates that the suspension of concessions is an abnormal state of affairs that is not meant to con-
tinue inde� nitely.  WTO Members must act in a cooperative manner so that the normal state of affairs, 
that is, compliance with the covered agreements and absence of the suspension of concessions, may 
be restored as quickly as possible.  Thus, both the suspending Member and the implementing Member 
share the responsibility to ensure that the application of the suspension of concessions is temporary.  
The Appellate Body added that, where, as in this dispute, an implementing measure is taken that 
replaces the measure found to be inconsistent and Members disagree as to whether the new measure 
achieves substantive compliance, both Members have a duty to engage in WTO dispute settlement in 
order to establish whether the resolutive conditions in Article 22.8 have been met and whether, as a 
consequence, the suspension of concessions must be terminated.  The Appellate Body noted that once 
substantive compliance has been con� rmed in WTO dispute settlement, the authorization to suspend 
concessions lapses by operation of law (ipso jure), because it has been determined that one of the reso-
lutive conditions set forth in Article 22.8 is ful� lled.
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The European Communities argued that the adoption of an implementing measure must be pre-
sumed to bring about compliance in the light of the general international law principle of good faith.  
The Appellate Body rejected this argument explaining that the presumption of good faith attaches 
to the actor, but not to the action itself.  Thus, even if the European Communities were presumed to 
have acted in good faith when adopting the implementing measure, that does not mean the measure 
has achieved substantive compliance.  Consequently, the Appellate Body disagreed with the European 
Communities’ argument that the mere existence of an implementing measure adopted in good faith 
and its subsequent noti� cation to the DSB required Canada and the United States to cease the applica-
tion of the suspension of concessions.  

In addition, the European Communities argued that the panel exceeded its mandate by examining 
the consistency of Directive 2003/74/EC with the SPS Agreement.  This argument was also rejected by 
the Appellate Body.  In its analysis, the Appellate Body recalled its conclusion that the original measure 
found to be WTO-inconsistent will not be considered removed within the meaning of Article 22.8 
unless substantive compliance is achieved.  This meant that whether Directive 2003/74/EC brings the 
European Communities into compliance with the DSB’s recommendations and rulings in EC – Hormones 
was an issue the panel had to resolve in order to determine whether Canada and the United States 
were required to terminate the suspension of concessions pursuant to Article 22.8 and whether failing 
to do so constituted a violation of Article 23.1, read together with Articles 22.8 and 3.7 of the DSU.  
For this reason, the Appellate Body upheld the panel’s � nding that “it has jurisdiction to consider the 
compatibility of the [European Communities’] implementing measure with the SPS Agreement as part of 
its review of the claim raised by the European Communities with respect to Article 22.8 of the DSU.”

The Appellate Body next turned to the European Communities’ argument that, where a WTO 
Member continues to suspend concessions because it considers that the implementing measure does 
not achieve compliance with the DSB’s recommendations and rulings or is otherwise inconsistent with 
the covered agreements, the suspending Member has an obligation to initiate Article 21.5 proceed-
ings.  The Appellate Body observed that Article 21.5 provides for speci� c procedures for adjudicating 
a disagreement as to the consistency with the covered agreements of measures taken by a Member to 
implement the DSB’s recommendations and rulings.  Thus, the Appellate Body concluded that panel 
proceedings under Article 21.5 are the proper procedure for resolving the disagreement as to whether 
Directive 2003/74/EC has achieved substantive compliance and whether, as a result, the resolutive 
condition in Article 22.8 that requires termination of the suspension of concessions has been met.  
Next, the Appellate Body addressed the panel’s � nding that good of� ces, consultations, and arbitra-
tion under Article 25 of the DSU were other procedures available to the European Communities for 
obtaining the termination of the suspension of concessions.  The Appellate Body distha64 -1.332f the DSU.”
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In their other appeals, Canada and the United States alleged that the panel erred in � nding that 
they breached Articles 23.2(a) and 23.1 of the DSU by continuing the suspension of concessions after 
the noti� cation of Directive 2003/74/EC, and requested the Appellate Body to reverse these � ndings.  
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In its appeal of the panel’s interpretations and conclusions relating to the 
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required to differentiate the individual contribution made by each factor.  The Appellate Body found, 
in this regard, that the panel did not err in requiring a speci� c evaluation of the risks arising from the 
presence of residues of oestradiol-17β in meat or meat products from cattle treated with the hormone 
for growth-promoting purposes.

Another claim made on appeal by the European Communities was that the panel improperly 
required quanti� cation of the alleged risks.  The Appellate Body recalled that the de� nition of a risk 
assessment does not require WTO Members to establish a minimum magnitude of risk, or express it 
in numerical terms, but observed that it is nevertheless dif� cult to understand the concept of risk as 
being devoid of any indication of potentiality.  The Appellate Body explained that a risk assessment is 
intended to identify adverse effects and evaluate the possibility that such adverse effects might arise.  
This distinguishes an ascertainable risk from theoretical uncertainty.  After reviewing the panel’s analy-
sis, the Appellate Body concluded that the panel did not incorrectly interpret Article 5.1 and paragraph 4 
of Annex A of the SPS Agreement as requiring quanti� cation of risk.

The European Communities challenged the panel’s articulation and application of the burden of 
proof.  The Appellate Body identi� ed several � aws in the panel’s description of how it would allocate 
the burden of proof.  In the section addressing the DSU, the Appellate Body provided guidance as to 
how the burden of proof should be allocated in a dispute such as this one, in which there is a disagree-
ment as to whether the suspension of concessions must be terminated under Article 22.8 of the DSU.

Finally, the European Communities argued that the panel applied an improper standard of review 
and thereby failed to make an objective assessment of the matter. The Appellate Body recalled that 
it is the WTO Member’s task to perform the risk assessment, while a panel’s task is to review that risk 
assessment.  Where a panel goes beyond this limited mandate and acts as a risk assessor, it would be 
substituting its own scienti� c judgement for that of the risk assessor and, consequently, would exceed 
its functions under Article 11 of the DSU.  Therefore, the review mandate of a panel is not to determine 
whether the risk assessment undertaken by a WTO Member is correct or based on the best science, but 
rather to determine whether that risk assessment is supported by coherent reasoning and scienti� c evi-
dence and its conclusions are objectively justi� able. Moreover, the Appellate Body recalled that a WTO 
Member may properly base an SPS measure on divergent or minority views, as long as these views are 
from quali� ed and respected sources.  Although the scienti� c basis need not represent the majority view 
within the scienti� c community, it must nevertheless have the necessary scienti� c and methodological 
rigour to be considered reputable science.  The Appellate Body found that the panel approached its task 
without proper regard to the standard of review and the limitations this places upon the appraisal of 
expert testimony.  The Appellate Body also found that the panel effectively disregarded evidence that 
was potentially relevant for the European Communities’ case, in contravention of its duty to make an 
“objective assessment of the facts of the case” pursuant to Article 11 of the DSU.    

Thus, the Appellate Body reversed the panel’s � nding that the European Communities has not 
satis� ed the requirements of Article 5.1 and Annex A, paragraph 4, of the SPS Agreement.  As a conse-
quence, it also reversed the panel’s � ndings that Directive 2003/74/EC was not based on a risk assess-
ment within the meaning of Article 5.1 of the SPS Agreement and that the European Communities’ 
“implementing measure on oestradiol-17β is not compatible with Article 5.1 of the SPS Agreement.”  The 
Appellate Body, however, was unable to complete the analysis and thus made no � ndings on the con-
sistency or inconsistency of the European Communities’ import ban relating to oestradiol-17β.

The Appellate Body then turned to the European Communities appeal of the panel’s �
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Article 5.1 of the SPS Agreement.  However, the Appellate Body found that the panel did not err by 
limiting its review to the insuf� ciencies in the relevant scienti� c evidence identi� ed by the European 
Communities.

The Appellate Body concluded that the panel erred in its interpretation and application of Article 5.7 
of the SPS Agreement by adopting an incorrect legal test to assess the European Communities’ expla-
nations concerning the insuf� ciencies in the relevant scienti� c evidence.  Having determined that the 
panel incorrectly interpreted and applied Article 5.7 of the SPS Agreement, the Appellate Body did not 
� nd it necessary to address the European Communities’ claim that the panel acted inconsistently with 
Article 11 of the DSU.

Accordingly, the Appellate Body reversed the panel’s � nding that “it has not been demonstrated that 
relevant scienti� c evidence was insuf� cient, within the meaning of Article 5.7 of the SPS Agreement, in 
relation to any of the � ve hormones with respect to which the European Communities applies a provi-
sional ban.”  The Appellate Body observed that the panel’s � nding that “the [European Communities’] 
compliance measure does not meet the requirements of Article 5.7 of the SPS Agreement as far as the 
provisional ban on progesterone, testosterone, zeranol, trenbolone acetate and melengestrol acetate 
is concerned” was premised on the panel’s earlier � nding concerning the “insuf� ciency” of the rel-
evant scienti� c information and, therefore, it too could not stand.  However, the Appellate Body was 
unable to complete the analysis and, hence, made no � ndings on the consistency or inconsistency of 
the European Communities’ provisional SPS measure relating to progesterone, testosterone, zeranol, 
trenbolone acetate, and MGA.

The Appellate Body stated that, because it was unable to complete the analysis as to whether 
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Appellate Body explained that, having based its analysis of the United States’ claims on an erroneous 
interpretation of Articles II:1(b) and II:2(a), the panel could not have arrived at a proper conclusion 
regarding whether the Additional Duty and the Extra-Additional Duty are consistent with Articles II:1(a) 
and II:1(b) of the GATT 1994.

The United States also claimed that the panel erred in requiring the United States to establish a 
prima facie case that the Additional Duty and Extra-Additional Duty “inherently discriminate against 
imports”.  The Appellate Body recalled the general rules concerning the burden of proof, whereby a 
complainant must put forward arguments and evidence suf� cient to establish a  prima facie case of 
WTO-inconsistency regarding a respondent’s measure, and observed that what is required to satisfy 
this burden will necessarily vary from case to case.  The Appellate Body explained that, although the 
complainant must establish the prima facie case in support of its complaint, the respondent bears the 
burden of proving the facts that it asserts in its defence.  The Appellate Body further emphasized that 
not every challenge under Article II:1(b) will require a showing with respect to Article II:2(a).  However, 
the Appellate Body found that, in the circumstances of this dispute, where the potential for application 
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with an in-quota tariff rate bound at €75/mt.  The tariff quota is subject to the terms and conditions 
indicated in the Bananas Framework Agreement attached to the European Communities’ Schedule.  
Before the panel in the compliance proceedings, both Ecuador and the United States claimed that 
Council Regulation (EC) No. 1964/2005 and associated implementing regulations failed to imple-
ment the DSB’s recommendations and rulings in the original proceedings, and that the European 
Communities’ revised import regime for bananas was inconsistent with the GATT 1994.

In its appeal, the European Communities alleged that the panel acted inconsistently with Article 9.3 
of the DSU by maintaining different timetables for the Article 21.5 proceedings between the European 
Communities and Ecuador and between the European Communities and the United States.  The 
Appellate Body found that the panel did not exceed the bounds of its discretion in maintaining dif-
ferent timetables for the two Article 21.5 proceedings at issue.  The Appellate Body considered that 
Article 9.3 requires panels, to the extent possible, to harmonize timetables, but does not require the 
adoption of identical timetables in multiple proceedings and leaves a margin of discretion to panels.  
The Appellate Body also found that the European Communities’ due process rights had not been 
infringed.

Another claim raised by the European Communities on appeal was that the panel erred in � nd-
ing that the United States and Ecuador were not barred by the Understandings on Bananas they had 
concluded with the European Communities in 2001 from initiating the present compliance proceed-
ings.  The European Communities contended that the Understandings constituted a “mutually agreed 
solution” that precluded recourse to Article 21.5.  The panel had found that the Understandings on 
Bananas could “legally bar” Ecuador and the United States from bringing compliance challenges only 
if they “constituted a positive solution and effective settlement to the dispute”.  However, according 
to the panel, this was not the case here because: (i) the Understandings on Bananas provided only for 
a means, that is, a series of future steps, for resolving and settling the dispute; (ii) the adoption of the 
Understandings on Bananas was subsequent to the adoption of recommendations, rulings, and sug-
gestions by the DSB; and (iii) the parties had made con� icting communications to the DSB concerning 
the Understandings on Bananas.  

The Appellate Body disagreed with the panel’s reasoning that the Understandings must constitute 
a “positive solution and effective settlement” to the dispute to preclude recourse to Article 21.5 pro-
ceedings.  The Appellate Body found that the mere agreement to a “solution” does not necessarily 
imply that parties waive their right to have recourse to the dispute settlement system in the event of a 
disagreement as to the existence or consistency with the covered agreements of a measure taken to 
comply.  Rather, the Appellate Body considered that there must be a clear indication in the agreement 
between the parties of a relinquishment of the right to have recourse to Article 21.5 of the DSU.  The 
Appellate Body found no such relinquishment in the Understandings on Bananas and therefore con-
cluded that the complainants were not precluded from initiating these Article 21.5 proceedings.  Thus, 
the Appellate Body upheld the panel’s � nding, albeit for different reasons.

The Appellate Body, moreover, disagreed with the panel on the relevance of the timing of the 
Understandings.  The Appellate Body found that nothing in the DSU prevented parties to a dispute 
from reaching a settlement that would preclude recourse to Article 21.5 proceedings after the adop-
tion of recommendations and rulings by the DSB and that Article 22.8 of the DSU clearly envisaged 
the possibility of entering into mutually agreed solutions after recommendations and rulings are made 
by the DSB.  The Appellate Body also found that, where the text of the Understandings was clear, the 
communications to the DSB by the parties had limited relevance, if any, for the purpose of interpreting 
the Understandings.
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In the United States case, the European Communities further claimed on appeal that the panel 
erred in � nding that the EC Bananas Import Regime constituted a “measure taken to comply” within 
the meaning of Article 21.5 of the DSU and was therefore properly before the panel.  The European 
Communities argued that, in the Understanding on Bananas, the United States and the European 
Communities had agreed to consider the adoption of a tariff quota-based import regime, as provided 
in subparagraph C.2 of the Understandings, as the � nal “measure taken to comply”, and that the 
dispute was resolved with the introduction of that regime.  The Appellate Body rejected this argument 
and found instead that it was clear from the language of the Understanding that the tariff quota-
based import regime was intended to be of an interim nature rather than the � nal measure that would 
bring the European Communities into compliance.  Therefore, the Appellate Body found that the 
EC Bananas Import Regime was in itself a “measure taken to comply” and thus could be challenged in 
Article 21.5 compliance proceedings.30

The European Communities additionally alleged that the panel in the United States case erred in 
making � ndings with respect to a measure that had ceased to exist subsequent to the establishment of 
the panel, but before the panel issued its report.  The Appellate Body held that once a panel has been 
established and the terms of reference for the panel have been set, the panel has the competence to 
make � ndings with respect to the measures covered by its terms of reference.  The Appellate Body 
therefore considered that is was within the discretion of the panel to decide how it took into account 
subsequent modi� cations or a repeal of the measure at issue.  

The European Communities appealed the panel’s � nding that the panel was not precluded from 
conducting, under Article 21.5 of the DSU, the assessment requested by Ecuador in this dispute.  The 
European Communities argued that in bringing itself into compliance it had implemented a sugges-
tion made by the � rst Ecuador compliance panel pursuant to Article 19.1 of the DSU.  Moreover, the 
European Communities claimed that the panel erred by not assessing in the Article 21.5 proceedings 
whether the European Communities had effectively implemented any of the suggestions of the � rst 
Ecuador compliance panel.  The Appellate Body found that the measures actually taken by a Member 
to comply with DSB recommendations and rulings, whether or not they follow the suggestions for 
implementation made in previous proceedings, are the subject matter of Article 21.5 proceedings.  
Therefore, Ecuador had the right to challenge before a compliance panel the measure actually taken 
to comply by the European Communities, whether or not such measure implemented a suggestion 
made pursuant to Article 19.1 of the DSU.  The Appellate Body also found that means of implementa-
tion suggested by panels or the Appellate Body in previous proceedings may provide useful guidance and 
assistance to Members and facilitate implementation especially in complex cases; however, the fact that a 
Member has chosen to follow a suggestion does not create a presumption of compliance in Article 21.5 
proceedings because the guidance provided by suggestions is necessarily prospective in nature and can-
not, therefore, take account of all circumstances in which implementation may occur.  The Appellate 
Body, therefore, upheld the panel’s decision to assess whether the EC Bananas Import Regime was con-
sistent with the covered agreements, rather than to examine whether the European Communities had 
complied with one of the suggestions for implementation made by the � rst Ecuador Article 21.5 panel.

The European Communities also appealed the panel’s � ndings in both the Ecuador and United 
States disputes that the EC Bananas Import Regime, and in particular the duty-free tariff quota of 

30 Because it had already found that the EC Bananas Import Regime, established by Council Regulation (EC) No. 1964/2005, was itself a 
“measure taken to comply“ and could be challenged in compliance proceedings, the Appellate Body clarifi ed that it was not necessary to establish 
whether a “particularly close relationship“ existed between that Regime and the 2002-2005 bananas import regime that the European Communities 
contended was the measure taken to comply.
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775,000 mt reserved for imports from ACP countries, was inconsistent with Article XIII:1, the chapeau 
of Article XIII:2, and Article XIII:2(d) of the GATT 1994.31  According to the European Communities, 
the ACP duty-free tariff quota of 775,000 mt was not a restriction within the meaning of Article XIII, 
but a preference subject only to the requirements of Article I:1; it simply limited the tariff preference 
granted to ACP countries, while imposing no quantitative limitation on “aggrieved Members”, that is 
to say MFN suppliers such as Ecuador.  The Appellate Body observed that tariff quotas are in principle 
lawful under the GATT 1994, but their application is, under the terms of Article XIII:5, made subject to 
the disciplines of Article XIII.  The Appellate Body found that Article XIII:1 should be read as requiring 
that no tariff quota be applied by a Member on the importation of any product of the territory of any 
other Member, unless the importation of the like product of all third countries is similarly made subject 
to the tariff quota.  Consequently, the term “similarly restricted” requires, in the case of tariff quotas, 
that imports of like products from all third countries be given access to, and an opportunity of partici-
pation in, the tariff quota.  Therefore, the Appellate Body found that the ACP tariff quota, which was 
reserved for imports from ACP countries and denied access to non-ACP countries, did not apply to, or 
“similarly restrict”, imports of like products from non-ACP countries in contravention of Article XIII:1.  
The Appellate Body also found that the ACP tariff quota failed to meet the requirements regarding 
distribution and allocation in Article XIII:2, insofar as the exclusion of non-ACP suppliers from the tariff 
quota was not aimed “at a distribution of trade ... approaching as closely as possible the shares which 
the various Members might be expected to obtain in the absence of [the] restrictions”, as required 
by Article XIII:2.  Finally the Appellate Body found that the exclusion of non-ACP suppliers from the 
quota allocation did not respect the allocation requirements in Article XIII:2(d), based upon the repre-
sentative proportions of Members having a substantial interest in the banana market of the European 
Communities.  This is so because allocating the entire tariff quota exclusively to ACP countries, and 
reserving no shares to non-ACP suppliers, cannot be considered to be based on the respective shares 
that ACP and non-ACP supplier countries might be expected to obtain in the European Communities’ 
banana market in the absence of the tariff quota.

In addition, the European Communities appealed the panel’s � nding that the Doha waiver from 
Article I:1 of the GATT 199432 (Doha Article I Waiver) constituted a “subsequent agreement” within the 
meaning of Article 31(3)(a) of the Vienna Convention on the Law of Treaties 33 (Vienna Convention), by 
virtue of which WTO Members had agreed to extend the tariff quota concession (at a level of 2.2  mil-
lion mt with an in-quota rate of €75/mt) in the European Communities’ Schedule of Concessions 
beyond 31 December 2002, when the Bananas Framework Agreement annexed to that Schedule was 
to expire.  The European Communities also appealed the panel’s consequential � nding that the tariff of 
€176/mt applied by the European Communities to MFN imports is inconsistent with Article II:1(b) of the 
GATT 1994 because it is in excess of its tariff bindings on bananas.  The European Communities argued 
that the Doha Article I Waiver did not constitute an agreement on the interpretation or the application 
of its market access commitments, nor an amendment to its Schedule; therefore, it could not have 
extended the duration of the tariff quota concession beyond 31 December 2002.  The Appellate Body 
reversed the panel’s � nding that, by virtue of the Doha Article I Waiver, WTO Members had agreed 
to extend the tariff quota concession beyond 31 December 2002.  The Appellate Body reasoned that 
the function of a waiver is not to modify the interpretation or application of existing provisions in the 

31 The panel had also found that the zero tariff preference for ACP imports was inconsistent with Article I:1 of the GATT 1994 and could not be 
justifi ed by invoking the Doha Article I Waiver because the Waiver had expired on 1 January 2006.  The European Communities did not appeal that 
fi nding.

32 Fourth Session of the Ministerial Conference held in Doha, European Communities – The ACP-EC Partnership Agreement, Decision of 
14 November 2001, WT/MIN(01)/15; WT/L/436.  The Doha Article I Waiver expired on 31 December 2007 in respect of ACP products other than 
bananas.

33 Done at Vienna, 23 May 1969, 1155 UNTS 331; 8 International Legal Materials 679.
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covered agreements, let alone to add to or amend the rights and obligations under an agreement or 
Schedule.  Therefore, the Doha Article I Waiver could not be regarded as an agreement on the applica-
tion of the European Communities’ market access commitments within the meaning of Article 31(3)(a) 
of the Vienna Convention, which extended the tariff quota concession in the European Communities’ 
Schedule.  The Appellate Body found that the Doha Article I Waiver does not constitute an amendment 
of the European Communities’ Schedule because it was not adopted in accordance with the require-
ments and procedures of Article X of the WTO Agreement.  The Appellate Body analyzed the terms and 
conditions of the Doha Article I Waiver and found that it did not interpret or modify the tariff quota 
concession, as bound in the European Communities’ Schedule, or the Bananas Framework Agreement.  
The Waiver was concerned with the zero-duty preference for ACP suppliers, not with the tariff quota 
concession for MFN suppliers speci� ed in the European Communities’ Schedule.

Ecuador raised an other appeal that was conditioned upon the Appellate Body reversing the panel’s 
� nding that the Doha Article I Waiver extended the European Communities’ tariff quota concession 
(in an amount of 2.2 million mt bound at the in-quota rate of €75/mt) beyond 31 December 2002.  
Ecuador challenged the panel’s � nding that the European Communities’ tariff quota concession for 
bananas was “unequivocally intended to expire on 31 December 2002”, on account of paragraph 9 
of the Bananas Framework Agreement.  The Appellate Body reversed the panel’s � nding and found 
that the tariff quota concession of 2.2 million mt bound at the in-quota rate of €75/mt in the European 
Communities’ Schedule of Concessions did not expire on 31 December 2002.  Instead it found that 
the tariff quota concession remains in force until the rebinding process and the negotiations pursu-
ant to Article XXVIII of the GATT 1994 have been completed, and the resulting tariff rate has been 
consolidated in the European Communities’ Schedule.  The Appellate Body found that the expiration 
date in paragraph 9 of the Bananas Framework Agreement only concerned the agreement among its 
signatories on the allocation of shares within the overall tariff quota.  Therefore, the Appellate Body 
disagreed with the panel that “the expiration of the Bananas Framework Agreement on 31 December 
2002 would automatically imply expiration of the European Communities’ tariff quota concession 
under the terms of its Schedule”.  Having concluded that the tariff quota concession in the European 
Communities’ Schedule had not expired on 31 December 2002 and remains in force, the Appellate 
Body upheld, albeit for different reasons, the panel’s ultimate conclusion that that the tariff applied by 
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the presumption of nulli� cation or impairment under Article 3.8 resulting from a breach of the GATT 
1994.  It observed that the United States could at any time start exporting the few bananas it produces 
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alternative, the panel held that, even if the charge were to be considered an ordinary customs duty, it is 
inconsistent with Article II:1(a) and (b).36  

China appealed the panel’s resolution of the preliminary question as to whether the charge at issue 
is an internal charge falling under Article III:2 of the GATT 1994, or an ordinary customs duty falling 
under Article II:1(b), and, consequently, the panel’s characterization of the charge as an internal charge.  
In particular, China argued that the panel erred in separating the threshold question of whether the 
charge is an ordinary customs duty from the question of whether the Harmonized System allows China 
to apply Rule 2(a) of the General Rules for the Interpretation of the Harmonized System (GIR 2(a)) to 
the import, in multiple entries, of auto parts that are related through their subsequent assembly into 
a motor vehicle.37  China submitted that, if the panel had properly taken account of the rules of the 
Harmonized System, it would have determined that the charge is an ordinary customs duty falling 
under Article II:1(b) and that GIR 2(a) permits auto parts to be classi� ed as complete motor vehicles.  

The Appellate Body examined the analytical approach to the threshold issue employed by the panel 
and found that the panel did not err in deciding to initially, and separately, determine whether the 
charge imposed under the measures at issue fell within the scope of Article II:1(b) or Article III:2, espe-
cially in the light of the panel’s statement that a charge cannot be, at the same time, an ordinary customs 
duty and an internal charge.  The Appellate Body then proceeded to consider the panel’s interpretation 
of the term “ordinary customs duties” and in so doing addressed China’s argument that the panel was 
required to determine whether the charge is an ordinary customs duty by evaluating whether it relates 
to a valid classi� cation of the product under the Harmonized System.  The Appellate Body explained 
that, although the Harmonized System may be relevant context for the interpretation of Members’ 
Schedules of Concessions, and, in particular, classi� cation issues related to products listed therein, it 
was not clear how the Harmonized System was relevant to the examination of the meaning and scope 
of application of Article II:1(b) as opposed to Article III:2 of the GATT 1994.  The Appellate Body agreed 
with the panel that the right of a Member to impose a duty and the obligation of an importer to pay such 
duty accrue at the moment, and by virtue, of importation; classi� cation rules, which determine under 
which tariff heading a product falls are not relevant to assessing the nature of that charge; nor, as the 
panel found, is the moment at which the charge is collected or paid relevant.  The Appellate Body also 
agreed with the panel that a key indicator of whether a charge constitutes an internal charge within the 
meaning of Article III:2 is whether the obligation to pay the charge accrues because of an internal factor 
which occurs after the importation of the product into an importing Member.  Based on these considera-
tions, the Appellate Body found that the Harmonized System does not provide context that is relevant to 
the threshold question or to the assessment of the respective scope of application of ordinary customs 
duties in the � rst sentence of Article II:1(b) and internal charges in Article III:2 of the GATT 1994 that must 
be undertaken in answering that question.  In other words, the Harmonized System is not context that is 
relevant to resolving the question of whether a charge is an ordinary customs duty or an internal charge; 
rather, it is relevant to the issue of which ordinary customs duty applies to a particular product according 
to its proper classi� cation once the preliminary threshold question is resolved.  The Appellate Body there-
fore found that the panel did not err in interpreting the terms “ordinary customs duties” and “internal 
charges” without relying on the rules of the Harmonized System, including GIR 2(a). 

36 For both fi ndings, under Articles II and III, the panel rejected a defence raised by China under Article XX(d) of the GATT 1994 that the measures 
were “necessary to secure compliance“ with China’s Schedule.

37 GIR 2(a) provides: 
  Any reference in a heading to an article shall be taken to include a reference to that article incomplete or unfi nished, provided that, 

as presented, the incomplete or unfi nished article has the essential character of the complete or fi nished article.  It shall also be taken to 
include a reference to that article complete or fi nished (or falling to be classifi ed as complete or fi nished by virtue of this Rule), presented 
unassembled or disassembled.
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parts so as to avoid meeting the criteria under the measures and thus avoid attracting the 25 per cent 
charge.  The measures at issue also impose administrative procedures and delays on automobile manu-
facturers using imported parts which would be avoided if exclusively domestic auto parts were used.  
The Appellate Body therefore upheld the panel’s conclusion that the measures at issue are inconsistent 
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comprising the procedural steps that precede and/or accompany the imposition of the “charge” 
under the measures, and the charge itself.  Nor did the Appellate Body � nd support for the panel’s 
reading of Article 21(1) as providing the legal basis for the imposition of the “charge”, as this provision 
was merely a de� nitional provision.  For these reasons, the Appellate Body did not see how the charge 
imposed under the measures could be separated from the procedures that facilitate and give rise to its 
imposition.  

Next, the Appellate Body turned to China’s additional argument that the panel’s � nding that the 
charge imposed on CKD and SKD kits is a border charge was irreconcilable with its earlier � nding that 
the charge under the measures is an internal charge.  The Appellate Body was concerned that the 
panel provided no explanation of the factors that led it to characterize the charge imposed on imports 
under Article 2(2) as an ordinary customs duty, when elsewhere in its analysis, it treated the charge 
imposed under the measures at issue as an internal charge.  Bearing in mind its earlier observations as 
to the proper approach to be adopted by panels in characterizing a charge falling under Article II:1(b) 
or Article III:2 of the GATT 1994, the Appellate Body did not consider the panel’s approach to the char-
acterization of the charge as an ordinary customs duty to be proper.  

For these reasons, the Appellate Body found that the panel erred in construing Decree 125 to mean 
that Articles 2(2) and 21(1) exempt CKD and SKD kits imported under Article 2(2) from the administrative 
procedures but not from the charge under the measures.  The Appellate Body also noted that, although 
the panel considered that there were distinct charges imposed under Decree 125, and that it could char-
acterize the “charge” imposed on imports of CKD and SKD kits under Article 2(2) of Decree 125 dif-
ferently—that is, as an ordinary customs duty—it did not explain why this was so.  The Appellate Body 
consequently reversed the panel’s � nding that the measures at issue are inconsistent with China’s com-
mitment under paragraph 93 of its Accession Working Party Report.  In the light of these � ndings, the 
Appellate Body did not � nd it necessary to rule on China’s other preliminary claim that the United States 
and Canada had not made out a prima facie case of inconsistency; nor did the Appellate Body, given the 
way in which China had framed its appeal, go on to review the substance of the panel’s � ndings that the 
adoption of the measures should be deemed to have created tariff lines, and that China had created tariff 
lines for CKD and SKD kits at a ten-digit level in its national customs tariff.

V. PARTICIPANTS AND THIRD PARTICIPANTS IN APPEALS

Table 5 lists the WTO Members that participated in appeals for which an Appellate Body report was 
circulated during 2008.  It distinguishes between a Member that � led a Notice of Appeal pursuant 
to Rule 20 of the Working Procedures and a Member that � led a Notice of Other Appeal pursuant to 
Rule 23(1) (known as the “other appellant”).  Rule 23(1) provides that “a party to the dispute other 
than the original appellant may join in that appeal or appeal on the basis of other alleged errors in the 
issues of law covered in the panel report and legal interpretations developed by the panel”.  Under the 
Working Procedures, parties wishing to appeal a panel report pursuant to Rule 23(1) are required to � le 
a Notice of Other Appeal within 12 days after the � ling of the Notice of Appeal.

Table 5 also identi� es those Members that participated in appeals as a third participant under para-
graph (1), (2), or (4) of Rule 24 of the Working Procedures.  Under Rule 24(1), a WTO Member that was 
a third party to the panel proceedings may � le a written submission as a third participant within 25 
days of the � ling of the Notice of Appeal.  Pursuant to Rule 24(2), a Member that was a third party to 
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Public observation was also requested by the participants and authorized by the Division in the 
EC – Bananas III (Article 21.5 – Ecuador II) and 
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to the arguments of Japan and Korea as to the permissible means of implementation in this case, the 
arbitrator noted that, in general, implementing Members can choose either to withdraw the measure 
found to be WTO-inconsistent, or modify that measure through remedial action.  In this case, Japan 
could choose to modify the aspects of its determination found to be inconsistent through reconsidera-
tion of facts on the original investigatory record, as well as by gathering additional facts.  The arbitrator 
cautioned, however, that, as conceded by Japan at the oral hearing, Japan could not conduct a de novo 
investigation, and any new evidence collected would have to be con� ned to the period examined in 
the original countervailing duty investigation.  

The arbitrator then considered what, in the light of the speci� c steps proposed by Japan, constituted 
a reasonable period of time.  The arbitrator accepted Japan’s submission that the procedures foreseen in 
Japan’s Customs Tariff Law is the only way to modify an original countervailing duty order found to be 
WTO-inconsistent by the DSB.  However, the arbitrator did not believe that the full 15 months requested 
by Japan was reasonable for a number of reasons.  The arbitrator noted that not all of the investiga-
tory steps, or the timeframes for these steps referred to by Japan, were mandatory under Japan’s laws 
and regulations, which suggested that Japan had some � exibility in shortening the time for making a 
re-determination.  Moreover, the arbitrator was not convinced that Japan had proven that there is a 
“standard practice” in respecting due process rights of interested parties, since Japan had never before 
been called upon to implement DSB recommendations and rulings in trade remedy cases.  In any event, 
a balance had to be struck between respecting due process rights of interested parties (who had had an 
opportunity to participate in the original investigation) and the exigencies of promptness in conducting a 
re-determination for purposes of implementation.  Finally, the arbitrator was of the view that the review 
by the investigating authorities, as well as the decision by the Japanese Cabinet, could be expedited, in 
the absence of minimum time-limits mandated in Japan’s laws and regulations governing these proce-
dures, and in view of a Japanese precedent for shortening this process referred to by Korea.

Taking all of the above-mentioned factors into account, the arbitrator determined that the “reason-
able period of time” for implementation of the DSB’s recommendations and rulings in this case was 
eight months and two weeks, expiring on 1 September 2008.

Brazil – Retreaded Tyres Â , WT/DS332/16

On 17 December 2007, the DSB adopted the Appellate Body and panel reports in  Brazil – Retreaded 
Tyres.  The principal issue in this dispute was whether Brazil’s import ban on retreaded tyres, which was 
found to be inconsistent with Article XI of the GATT 1994, could be justi� ed as a measure necessary 
to protect human, animal, or plant life or health.  The Appellate Body found that imports of used tyres 
under court injunctions and the exemption of imports of retreaded tyres from MERCOSUR countries 
from the general ban resulted in the import ban on imports of retreaded tyres into Brazil being applied 
in a manner that constitutes arbitrary or unjusti� able discrimination within the meaning of the cha-
peau of Article XX of the GATT 1994.58

Because the parties were unable to agree on an arbitrator, the Director-General appointed former 
Appellate Body Member Yasuhei Taniguchi to act as the arbitrator in the Article 21.3(c) proceedings to 
determine the reasonable period of time.59  Mr. Taniguchi accepted the appointment on 30 June 2008.

58 A full summary of the Appellate Body Report in Brazil – Retreaded Tyres may be found in the Appellate Body Annual Report for 2007.
59 WT/DS332/15.
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Secondly, with respect to the inconsistency stemming from the MERCOSUR exemption from the 
ban on imports of retreaded tyres, the arbitrator rejected Brazil’s request to factor into his calcula-
tion additional time for negotiations with MERCOSUR countries on a new regional tyre trade regime.  
Referring to the arbitration in EC – Chicken Cuts, the arbitrator found that a Member seeking to take 
steps outside its domestic decision-making process bears the burden of establishing that these external 
elements of its proposed means of implementation are a requirement under the law of the external 
system.  The arbitrator found that, in the present case, Brazil had not established that negotiating new 
disciplines on trade in tyres within the ambit of MERCOSUR was required under MERCOSUR law.  In 
making this � nding, the arbitrator also took into account the fact that, twice since the circulation of 
the panel report in this dispute, Brazil had unilaterally introduced modi� cations to the MERCOSUR 
exemption through domestic measures.

Finally, with respect to the inconsistency stemming from measures adopted by the State of Rio 
Grande do Sul, the arbitrator found that judiciary action proposed by Brazil to remedy that inconsist-
ency could not be a priori excluded from the range of permissible action.  However, the arbitrator con-
sidered that such proceedings could be concluded more expeditiously than suggested by Brazil.

On this basis, the arbitrator determined a “reasonable period of time” for implementation of the 
DSB’s recommendations and rulings in this dispute of 12 months, expiring on 17 December 2008.

US – Stainless Steel (Mexico) Â , WT/DS344/15

On 20 May 2008, the DSB adopted the Appellate Body and panel reports in US – Stainless Steel 
(Mexico).60  The Director-General appointed former Appellate Body Member Florentino Feliciano to act 
as arbitrator in the proceedings to determine the reasonable period of time, after the parties had failed 
to agree on an arbitrator.61  Mr. Feliciano accepted the appointment on 1 September 2008.

The United States requested 15 months to bring itself into compliance with the recommenda-
tions and rulings of the DSB and stressed that the termination of the methodology of simple zero-
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Mexico requested that the reasonable period of time should not exceed seven months.  It argued 
that the arbitrator should take into account, as a particular circumstance, the fact that the United 
States has been under an obligation to eliminate simple zeroing since at least 9 May 2006, when the 
DSB adopted the recommendations and rulings in US – Zeroing (EC), and that the United States has 
also been under an obligation to eliminate simple zeroing “as such” since the DSB adopted the recom-
mendations and rulings in US – Zeroing (Japan) on 24 January 2007.  Mexico noted that the reasonable 
period of time should be the shortest period of time possible within the legal system of the implement-
ing Member, and submitted that administrative implementation is the fastest path and should be the 
basis for the arbitrator’s determination.  Mexico disagreed that elimination of simple zeroing required 
legislative action, pointing out that the USDOC has the legal authority to address the issue of the allo-
cation of anti-dumping duties among importers for assessment purposes.  Mexico further contended 
that the United States might resort to administrative action under the Administrative Procedure Act, 
and that such an action would allow implementation within a shorter period of time than that required 
for action under Section 123 of the URAA.  In any event, Mexico expressed the view that the process of 
implementation under Section 123 could be completed in seven months from the date of adoption of 
the DSB’s recommendations and rulings, and that such a period of time would allow for compliance to 
be completed before a new Administration takes of� ce.

As to the question of whether implementation should be through legislative or administrative 
action, the arbitrator � rst noted that both methods were within the range of permissible means that 
are capable of achieving the elimination of simple zeroing in assessment reviews.  He recalled that 
although his task is not to decide which method or type of measure should be chosen by an imple-
menting Member to comply with the recommendations and rulings of the DSB, it did fall within his 
mandate to assess what would be the shortest period possible within the legal system of the imple-
menting Member for effective implementation.  Since implementation through administrative action 
usually takes a shorter period of time than implementation through legislative action, and given that 
the United States had not established that legislative implementation would be more effective than 
administrative implementation, the arbitrator made his determination on the basis of the period of 
time within which administrative action eliminating the methodology of simple zeroing in assessment 
reviews could be completed.

Because Section 123 of the URAA addresses speci� cally the implementation of the recommenda-
tions and rulings of the DSB, the arbitrator considered the timing and sequence of procedural steps 
provided for in Section 123 of the URAA as particularly relevant in his determination.  The arbitrator 
noted that the recommendations and rulings of the DSB concern the elimination of simple zeroing 
in assessment reviews, and that this issue is distinct from the issue of the “allocation of antidumping 
duties among the importers for assessment purposes”.  He pointed out, however, that both issues 
are closely related and thus the complexity associated with the resolution of the latter issue might be 
considered as a particular circumstance to be taken into account in the determination of a reasonable 
period of time for eliminating of the methodology of simple zeroing in assessment reviews.  At the 
same time, the arbitrator indicated that this particular circumstance could not justify a delay in imple-
mentation as provisional administrative allocation rules might be devised and put into effect while the 
long-term administrative or legislative allocation standards are being developed.  In addition, the arbi-
trator rejected the United States’ argument that the impending Presidential and Congressional elec-
tions constituted a factor that should be given weight in his determination, observing that the adminis-
trative process under Section 123 of the URAA could be initiated and moved forward under the current 
Administration and then completed after the new Administration and Congress took of� ce.
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Finally, the arbitrator addressed Mexico’s argument that he should consider as a particular circum-
stance the DSB recommendations and rulings in previous disputes concerning the simple zeroing meth-
odology used by the United States in assessment reviews.  The arbitrator noted that those disputes 
involved different complainants and  were at different procedural stages of WTO dispute settlement, 
including proceedings under Article 21.5 of the DSU.  Therefore, the arbitrator considered that those 
disputes should be attributed limited relevance in his determination.

Based on the above considerations, the arbitrator determined a “reasonable period of time” for 
implementation of the recommendations and rulings of the DSB of 11 months plus 10 days, expiring 
on 30 April 2009.

VIII. TECHNICAL ASSISTANCE

Appellate Body Secretariat staff participated in the WTO Biennial Technical Assistance and Training 
Plan: 2008-200962, particularly in activities relating to training in dispute settlement procedures.  
Overall, Appellate Body Secretariat staff participated in 13 technical assistance activities during the 
course of 2008. 
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ANNEX 1

MEMBERS OF THE APPELLATE BODY (1 JANUARY TO 31 DECEMBER 2008)
BIOGRAPHICAL NOTES

Georges Michel Abi-Saab  (Egypt) (2000–2008)

Born in Egypt on 9 June 1933, Georges Michel Abi-Saab is Honorary Professor of International Law 
at the Graduate Institute of International Studies in Geneva (having taught there from 1963 to 2000); 
Honorary Professor at Cairo University’s Faculty of Law; and a Member of the Institute of International 
Law.

Professor Abi-Saab served as consultant to the Secretary-General of the United Nations for the 
preparation of two reports on “Respect of Human Rights in Armed Con� icts” (1969 and 1970), 
and for the report on “Progressive Development of Principles and Norms of International Law 
Relating to the New International Economic Order” (1984).  He represented Egypt in the Diplomatic 
Conference on the Reaf� rmation and Development of International Humanitarian Law (1974 to 
1977), and acted as Counsel and advocate for several governments in cases before the International 
Court of Justice (ICJ) as well as in international arbitrations.  He has also served twice as judge 
ad hoc on the ICJ, as Judge on the Appeals Chamber of the International Criminal Tribunals for the 
Former Yugoslavia and for Rwanda, and as a Commissioner of the United Nations Compensation 
Commission.  He is a Member of the Administrative Tribunal of the International Monetary Fund and 
of various international arbitral tribunals (ICSID, ICC, CRCICA, etc.).

Professor Abi-Saab graduated in law from Cairo University and pursued his studies in law, econom-
ics, and politics at the Universities of Paris, Michigan (MA in Economics), Harvard Law School (LLM and 
SJD), Cambridge, and Geneva (
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for almost 40 years, advising governments, international organizations, and large corporations 
in Brazil and in other jurisdictions.  Professor Baptista has been an arbitrator at the United Nations 
Compensation Commission (E4A Panel), in several private commercial disputes and State-investor pro-
ceedings, as well as in disputes under MERCOSUR’s Protocol of Brasilia.  In addition, he has participated 
as a legal advisor in diverse projects sponsored by the World Bank, UNCTAD, UNCTC, and UNDP.  He 
obtained his law degree from the Catholic University of São Paulo, pursued post-graduate studies at 
Columbia University Law School and The Hague Academy of International Law, and received a Ph.D. in 
International Law from the University of Paris II.  He was Visiting Professor at the University of Michigan 
(Ann Arbor) from 1978 to 1979, and at the University of Paris I and the University of Paris X between demy of Intd*sf4-6(i.oDate commeras ;(iting Pr)-.03 Arbshverdty of Paris I and . by the Clrisn vJ
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Giorgio Sacerdoti  (European Communities: Italy) (2001–2009)

Born on 2 March 1943, Giorgio Sacerdoti has been Professor of International Law and European 
Law at Bocconi University, Milan, Italy, since 1986.

Professor Sacerdoti has held various posts in the public sector, including Vice-Chairman of the OECD 
Working Group on Bribery in International Business Transactions until 2001, where he was one of the 
drafters of the “Anticorruption Convention of 1997”.  He has acted as consultant to the Council of 
Europe, UNCTAD, and the World Bank in matters related to foreign investments, trade, bribery, devel-
opment, and good governance.  He has been on the list of arbitrators at the World Bank International 
Centre for Settlement of Investment Disputes (ICSID) since 1981, where he has served as arbitrator and 
as chairman of various arbitral tribunals in investment disputes between States and foreign investors.  
In the private sector, he has often served as arbitrator in international commercial disputes and has 
acted as counsel in connection with international business transactions.  

Professor Sacerdoti has published extensively, especially on international trade law, invest-
ments, international contracts, and arbitration.  His publications include: “Bilateral Treaties and 
Multilateral Instruments on Investment Protection”, Recueil des cours (Hague Academy Courses), 
vol. 269 (1997), pp. 255-460; Illicit Payments, UNCTAD Series on issues in international investment 
agreements (United Nations 2001); The WTO at Ten: The Contribution of the Dispute Settlement 
System (Cambridge University Press/WTO, 2006) (co-editor with A. Yanovich and J. Bohanes); 
“Structure et fonction du système de règlement des différends de l’OMC: les enseignements des 
dix premières années“, in Rev. gen. droit int. Public (2006), pp. 769-800.  His lecture on the WTO dis-
pute settlement system is available at the UN Audiovisual Library of International Law, <www.un.org/
law/avl>. 

After graduating from the University of Milan with a law degree cum laude in 1965, Professor 
Sacerdoti gained a Master in Comparative Law from Columbia University Law School as a Fulbright 
Fellow in 1967.  He was admitted to the Milan Bar in 1969 and to the Supreme Court of Italy in 1979.  
He is a Member of the Committee on International Trade Law of the International Law Association and 
an editor of the Italian Yearbook of International Law.

David Unterhalter  (South Africa) (2006–2009)

Born in South Africa on 18 November 1958, David Unterhalter holds degrees from Trinity College, 
Cambridge, the University of the Witwatersrand, and University College, Oxford.  Mr. Unterhalter has 
been a Professor of Law at the University of the Witwatersrand in South Africa since 1998, and from 
2000 to 2006, he was the Director of the Mandela Institute, University of the Witwatersrand, an insti-
tute focusing on global law.  He was Visiting Professor of Law at Columbia Law School in 2008.

Mr. Unterhalter is a member of the Johannesburg Bar.  As a practising advocate, he has appeared in 
a large number of cases in the � elds of trade law, competition law, constitutional law, and commercial 
law.  His experience includes representing different parties in anti-dumping and countervailing duty 
cases.  He has acted as an advisor to the South African Department of Trade and Industry.  In addition, 
he has served on a number of WTO dispute settlement panels.  Mr. Unterhalter has published widely in 
the � elds of public law and competition law. 
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ANNEX 2

I.  FORMER APPELLATE BODY MEMBERS

Name Nationality Term(s) of offi ce

Said El-Naggar Egypt    1995–2000 *

Mitsuo Matsushita Japan    1995–2000 *

Christopher Beeby New Zealand
1995–1999
1999–2000

Claus-Dieter Ehlermann Germany
1995–1997
1997–2001

Florentino Feliciano Philippines
1995–1997
1997–2001

Julio Lacarte-Muró Uruguay
1995–1997
1997–2001

James Bacchus United states
1995–1999
1999–2003

John Lockhart Australia
2001–2005
2005–2006

Yasuhei Taniguchi Japan
2000–2003
2003–2007

Merit E. Janow United States      2003–2007 **

*  Messrs El-Naggar and Matsushita decided not to seek a second term of offi ce.  However, the DSB extended their terms until the end of March 
2000 in order to allow the Selection Committee and the DSB the time necessary to complete the selection process of replacing the outgoing Appellate 
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II.  FORMER CHAIRPERSONS OF THE APPELLATE BODY

Name Nationality Term(s) as Chairperson

Julio Lacarte-Muró Uruguay

7 February 1996 – 
6 February 1997

7 February 1997 – 
6 February 1998

Christopher Beeby New Zealand
7 February 1998 –
6 February 1999

Said El-Naggar Egypt
7 February 1999 –
6 February 2000

FlorsRl2inT891 0 -44.569 cm 0 0 m
0 44.319 l
S 1 0 ruary 1998

Christopher Beeby New Zealand
7 February 1998 –
6 February 1999

Said El-Naggar Egypt
7 February 1999 –
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ANNEX 3

APPEALS FILED: 1995–2008

Year Notices of Appeal fi
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ANNEX 4

PERCENTAGE OF PANEL REPORTS APPEALED BY YEAR OF ADOPTION:  
1995–2008 a
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ANNEX 6

PARTICIPANTS AND THIRD PARTICIPANTS IN APPEALS:  1995–2008

As of the end of 2008, there were 153 WTO Members1, of which 67 (44 per cent) have participated 
in appeals in which Appellate Body reports were circulated between 1996 and 2008.2 

The rules pursuant to which Members participate in appeals as appellant, other appellant, appellee, 
and third participant are described in section V of this Annual Report.  

I.  STATISTICAL SUMMARY 

WTO Member Appellant
Other 

appellant
Appellee

Third 
participant

Total

Antigua & Barbuda 1 0 1 0 2

Argentina 2 3 5 12 22

Australia 2 1 5 22 30

Barbados 0 0 0 1 1

Belize 0 0 0 4 4

Benin 0 0 0 1 1

Bolivia 0 0 0 1 1

Brazil 8 4 12 22 46

Cameroon 0 0 0 3 3

Canada 10 7 16 15
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WTO Member Appellant
Other 

appellant
Appellee

Third 
participant

Total

Senegal 0 0 0 1 1

St Lucia 0 0 0 4 4

St Kitts & Nevis 0 0 0 1 1

St Vincent & 
the Grenadines

0 0 0 3 3

Suriname 0 0 0 3 3

Swaziland 0 0 0 1 1

Switzerland 0 1 1 0 2

Chinese Taipei 0 0 0 15 15

Tanzania 0 0 0 1 1

Thailand 4 0 5 13 22

Trinidad &Tobago 0 0 0 1 1

Turkey 1 0 0 1 2

United States 28 13 57 27 125

Venezuela 0 0 1 6 7

Viet Nam 0 0 0 2 2

Total 105 60 185 432 782

II.  DETAILS BY YEAR OF CIRCULATION

1996

Case Appellant Other appellant(s) Appellee(s) Third participant(s)

US – Gasoline

WT/DS2/AB/R

United States - - - Brazil

Venezuela 

European 
Communities

Norway

Japan – Alcoholic 
Beverages II

WT/DS8/AB/R 
WT/DS10/AB/R
WT/DS11/AB/R

Japan United States Canada 

European 
Communities

Japan

United States

- - -
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1997

Case Appellant Other appellant(s) Appellee(s) Third participant(s)

US – Underwear

WT/DS24/AB/R

Costa Rica - - - United States India

Brazil –  Desiccated 
Coconut

WT/DS22/AB/R

Philippines Brazil Brazil

Philippines

European 
Communities

United States

US – Wool Shirts and 
Blouses 

WT/DS33/AB/R 
and Corr.1

India - - - United States - - -

Canada – Periodicals

WT/DS31/AB/R

Canada United States Canada 

United States

- - -

EC – Bananas III

WT/DS27/AB/R

European 
Communities 

Ecuador

Guatemala

Honduras

Mexico

United States

Ecuador

European 
Communities 

Guatemala

Honduras

Mexico

United States

Belize

Cameroon

Colombia

Costa Rica

Côte d’Ivoire 

Dominica

Dominican Republic 

Ghana 

Grenada

Jamaica 

Japan

Nicaragua

St Lucia

St Vincent & the 
Grenadines

Senegal

Suriname

Venezuela

India – Patents (US)

WT/DS50/AB/R

India - - - United States European 
Communities
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1998

Case Appellant Other appellant(s) Appellee(s) Third participant(s)

EC – Hormones

WT/DS26/AB/R 
WT/DS48/AB/R

European 
Communities 

Canada

United States

Canada

European 
Communities

United States 

Australia

New Zealand

Norway

Argentina – Textiles 
and Apparel 

WT/DS56/AB/R 
and Corr.1

Argentina - - - United States European 
Communities

EC – Computer 
Equipment

WT/DS62/AB/R 
WT/DS67/AB/R
WT/DS68/AB/R

European 
Communities

- - - United States Japan

EC – Poultry 

WT/DS69/AB/R

Brazil European 
Communities

Brazil

European 
Communities

Thailand

United States

US – Shrimp 

WT/DS58/AB/R

United States - - - India 

Malaysia

Pakistan

Thailand

Australia

Ecuador 

European 
Communities

Hong Kong, China

Mexico

Nigeria

Australia – Salmon

WT/DS18/AB/R

Australia Canada Australia

Canada

European 
Communities

India

Norway

United States

Guatemala – Cement I

WT/DS60/AB/R

Guatemala - - - Mexico United States
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1999

Case Appellant Other appellant(s) Appellee(s) Third participant(s)

Korea – Alcoholic 
Beverages

WT/DS75/AB/R 
WT/DS84/AB/R

Korea - - - European 
Communities

United States

Mexico

Japan – Agricultural 
Products II

WT/DS76/AB/R

Japan United States Japan

United States

Brazil

European 
Communities

Brazil – Aircraft

WT/DS46/AB/R

Brazil Canada Brazil

Canada

European 
Communities 

United States

Canada – Aircraft

WT/DS70/AB/R

Canada Brazil Brazil

Canada

European 
Communities 

United States

India – Quantitative 
Restrictions 

WT/DS90/AB/R

India - - - United States - - -

Canada – Dairy 

WT/DS103/AB/R 
WT/DS113/AB/R 
and Corr.1

Canada - - - New Zealand

United States

- - -

Turkey –Textiles

WT/DS34/AB/R

Turkey - - - India Hong Kong, China

Japan

Philippines

Chile – Alcoholic 
Beverages

WT/DS87/AB/R 
WT/DS110/AB/R

Chile - - - European 
Communities

Mexico

United States

Argentina – Footwear 
(EC)

WT/DS121/AB/R

Argentina European 
Communities

Argentina

European 
Communities

Indonesia

United States

Korea – Dairy 

WT/DS98/AB/R

Korea European 
Communities

Korea

European 
Communities

United States
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2000
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2002

Case Appellant Other appellant(s) Appellee(s) Third participant(s)

US – Section 211 
Appropriations Act 

WT/DS176/AB/R
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2003

Case Appellant Other appellant(s) Appellee(s) Third participant(s)

US – Offset Act 
(Byrd Amendment )

WT/DS217/AB/R 
WT/DS234/AB/R

United States - - - Australia

Brazil

Canada

Chile

European 
Communities

India

Indonesia

Japan

Korea

Mexico

Thailand

Argentina

Costa Rica

Hong Kong, China

Israel

Norway

EC – Bed Linen 
(Article 21.5 – India )

WT/DS141/AB/RW

India - - - European 
Communities

Japan

Korea

United States

EC – Tube or Pipe 
Fittings

WT/DS219/AB/R

Brazil - - - European 
Communities

Chile

Japan

Mexico

United States

US – Steel Safeguards

WT/DS248/AB/R 
WT/DS249/AB/R 
WT/DS251/AB/R 
WT/DS252/AB/R 
WT/DS253/AB/R 
WT/DS254/AB/R 
WT/DS258/AB/R 
WT/DS259/AB/R 

United States Brazil

China

European 
Communities

Japan

Korea

New Zealand

Norway

Switzerland

Brazil

China

European 
Communities

Japan

Korea

New Zealand

Norway

Switzerland

United States

Canada

Cuba

Mexico

Chinese Taipei

Thailand

Turkey 

Venezuela

Japan – Apples

WT/DS245/AB/R

Japan United States Japan

United States

Australia

Brazil

European 
Communities

New Zealand 

Chinese Taipei 

US – Corrosion-
Resistant Steel Sunset 
Review

WT/DS244/AB/R

Japan - - - United States Brazil

Chile

European 
Communities

India

Korea

Norway
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2004
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2005

Case Appellant Other appellant(s) Appellee(s) Third participant(s)

US – Upland Cotton

WT/DS267/AB/R

United States Brazil Brazil

United States

Argentina

Australia

Benin

Canada

Chad

China

European
Communities

India

New Zealand

Pakistan

Paraguay

Chinese Taipei 

Venezuela

US – Gambling

WT/DS285/AB/R 
and Corr.1

United States Antigua & Barbuda Antigua & Barbuda

United States

Canada

European
Communities

Japan
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2005 (cont’d)

Case Appellant Other appellant(s) Appellee(s) Third participant(s)

Dominican Republic 
– Import and Sale of 
Cigarettes

WT/DS302/AB/R

Dominican
Republic

Honduras Dominican
Republic

Honduras

China

El Salvador

European
Communities

Guatemala

United States

US – Countervailing 
Duty Investigation on 
DRAMS

WT/DS296/AB/R

United States Korea Korea

United States

China

European
Communities

Japan 

Chinese Taipei 

EC – Chicken Cuts

WT/DS269/AB/R 
WT/DS286/AB/R 
and Corr.1

European
Communities

Brazil

Thailand

Brazil

European
Communities

Thailand

China

United States

Mexico – Anti-
Dumping Measures 
on Rice

WT/DS295/AB/R

Mexico - - - United States China

European
Communities

US – Anti-Dumping 
Measures on Oil 
Country Tubular Goods

WT/DS282/AB/R

Mexico United States Mexico

United States

Argentina

Canada

China

European
Communities

Japan 

Chinese Taipei 

US – Softwood 
Lumber IV 
(Article 21.5 – 
Canada)

WT/DS257/AB/RW

United States Canada Canada

United States

China

European 
Communities
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2006 

Case Appellant Other appellant(s) Appellee(s) Third participant(s)

US – FSC 
(Article 21.5 – EC II)

WT/DS108/AB/RW2

United States European 
Communities

European 
Communities

United States

Australia

Brazil

China

Mexico – Taxes on Soft 
Drinks

WT/DS308/AB/R

Mexico - - - United States Canada

China

European 
Communities

Guatemala

Japan

US – Softwood 
Lumber VI 
(Article 21.5 – 
Canada)

WT/DS277/AB/RW 
and Corr.1

Canada - - - United States China 

European 
Communities

US – Zeroing (EC)

WT/DS294/AB/R 
and Corr.1

European 
Communities

United States United States

European 
Communities

Argentina

Brazil

China

Hong Kong, China

India 

Japan

Korea

Mexico

Norway

Chinese Taipei

US – Softwood 
Lumber V 
(Article 21.5 – 
Canada)

WT/DS264/AB/RW

Canada - - - United States China

European 
Communities

India 

Japan

New Zealand

Thailand

EC – Selected 
Customs Matters

WT/DS315/AB/R

United States European 
Communities

European 
Communities

United States

Argentina

Australia

Brazil

China

Hong Kong, China

India

Japan

Korea 

Chinese Taipei
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2007

Case Appellant Other appellant(s) Appellee(s) Third participant(s)

US – Zeroing 89 l
SWD1.5869 9 85.2894 670.4ng 89 l
SWD1.58F 9  0 1 86.123 43.639 cw.3C784F91/034198s)
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2008
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2008 (cont’d)
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2008 (cont’d)

Case Appellant Other appellant(s) Appellee(s) Third participant(s)

EC – Bananas III 
(Article 21.5 – US)

WT/DS27/AB/RW/USA 
and Corr.1

European 
Communities

- - - United States Belize

Brazil

Cameroon

Colombia

Côte d’Ivoire

Dominica

Dominican Republic

Ecuador

Jamaica

Japan

Mexico

Nicaragua

Panama

St Lucia

St Vincent & the 
Grenadines

Suriname

China – Auto Parts 
(EC)

WT/DS339/AB/R 

China - - - European 
Communities

Argentina

Australia

Brazil

Japan

Mexico

Chinese Taipei

Thailand

China – Auto Parts 
(US)

WT/DS340/AB/R 

China - - - United States Argentina

Australia

Brazil

Japan

Mexico

Chinese Taipei

Thailand

China – Auto Parts 
(Canada)

WT/DS342/AB/R 

China - - - Canada Argentina

Australia

Brazil

Japan

Mexico

Chinese Taipei

Thailand
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ANNEX 7

PROCEDURAL RULING CONCERNING THE OPENING OF THE ORAL HEARING 
TO PUBLIC OBSERVATION IN US – CONTINUED SUSPENSION AND CANADA 
– CONTINUED SUSPENSION

United States – Continued Suspension of Obligations in the EC – Hormones Dispute 
AB–2008-5

Canada – Continued Suspension of Obligations in the EC – Hormones Dispute 
AB-2008-6
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interpreted narrowly as referring to the Appellate Body’s internal work and does not include its oral 
hearing.2  The United States refers to the Recommendations by the Preparatory Committee for the 
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In our view, the con� dentiality requirement in Article 17.10 is more properly understood as oper-6. 
ating in a relational manner.5  There are different sets of relationships that are implicated in appellate 
proceedings.  Among them are the following relationships.  First, a relationship between the par-
ticipants and the Appellate Body.  Secondly, a relationship between the third participants and the 
Appellate Body.  The requirement that the proceedings of the Appellate Body are con� dential affords 
protection to these separate relationships and is intended to safeguard the interests of the participants 
and third participants and the adjudicative function of the Appellate Body, so as to foster the system 
of dispute settlement under conditions of fairness, impartiality, independence and integrity.  In this 
case, the participants have jointly requested authorization to forego con� dentiality protection for their 
communications with the Appellate Body at the oral hearing.  The request of the participants does 
not extend to any communications, nor touches upon the relationship, between the third participants 
and the Appellate Body.  The right to con� dentiality of third participants vis-à-vis the Appellate Body 
is not implicated by the joint request.  The question is thus whether the request of the participants to 
forego con� dentiality protection satis� es the requirements of fairness and integrity that are the essen-
tial attributes of the appellate process and de� ne the relationship between the Appellate Body and 
the participants.  If the request meets these standards, then the Appellate Body would incline towards 
authorizing such a joint request.

We note that the DSU does not speci� cally provide for an oral hearing at the appellate stage.  The 7. 
oral hearing was instituted by the Appellate Body in its Working Procedures, which were drawn up 
pursuant to Article 17.9 of the DSU.  The conduct and organization of the oral hearing falls within the 
authority of the Appellate Body (compétence de la compétence) pursuant to Rule 27 of the Working 
Procedures.  Thus, the Appellate Body has the power to exercise control over the conduct of the oral 
hearing, including authorizing the lifting of con� dentiality at the joint request of the participants as 
long as this does not adversely affect the rights and interests of the third participants or the integrity 
of the appellate process.  As we observed earlier, Article 17.10 also applies to the relationship between 
third participants and the Appellate Body.  Nevertheless, in our view, the third participants cannot 
invoke Article 17.10, as it applies to their relationship with the Appellate Body, so as to bar the lift-
ing of con� dentiality protection in the relationship between the participants and the Appellate Body.  
Likewise, authorizing the participants’ request to forego con� dentiality, does not affect the rights of 
third participants to preserve the con� dentiality of their communications with the Appellate Body.

Some of the third participants argued that the Appellate Body is itself constrained by Article 17.10 8. 
in its power to authorize the lifting of con� dentiality.  We agree that the powers of the Appellate 
Body are themselves circumscribed in that certain aspects of con�
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ANNEX 8

APPELLATE BODY SECRETARIAT PARTICIPATION IN 
TECHNICAL ASSISTANCE, TRAINING, AND OTHER ACTIVITIES IN 2008

I
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II.  OTHER ACTIVITIES – 2008

Activity Location Dates

Workshop on dispute settlement with the ASEAN 
Secretariat 

Geneva, Switzerland 4–5 February 2008

ELSA Moot Court Competition Geneva, Switzerland 29 April – 4 May 2008

Presentation on disputes on agricultural subsidies to 
the Vietnamese mission

Geneva, Switzerland 19 May 2008

Presentation on world trade regime to students at 
Europainstitut Wirtschaftsuniversität Wien

Vienna, Austria 6 June 2008

World Trade Institute MILE Moot Court Competition Berne, Switzerland 3–4 July 2008

III.  BRIEFINGS TO GROUPS VISITING THE WTO – 2008
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Activity Location Dates

Talk on appellate review to students from World Trade 
Institute and University of Bocconi, Italy

Geneva, Switzerland 19 June 2008

Presentation on the DSU to students from St Gallen 
University, Switzerland 

Geneva, Switzerland 9 July 2008

Talk on WTO dispute settlement to students from 
Duke University, USA

Geneva, Switzerland 23 July 2008

Talk on appellate review and WTO dispute settlement 
to students from Universidad Adolfo Ibañez, Chile

Geneva, Switzerland 15 September 2008

Talk on the role and functions of the WTO system 
to students from Cercle d’études sur l’Europe et les 
européens (ACEE), Versailles, France 

Geneva, Switzerland 24 October 2008 

Presentation on the WTO and the multilateral trading 
system to students from University of St Gallen, 
Switzerland 

Geneva, Switzerland 4 November 2008 

Talk on appellate review to LLM students from 
University of Geneva, Switzerland

Geneva, Switzerland 21 November 2008
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ANNEX 9

WTO DISPUTE SETTLEMENT REPORTS AND ARBITRATION AWARDS:  





91
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Short Title Full Case Title and Citation

Chile – Alcoholic Beverages 



93ANNUAL REPORT FOR 2008  APPELLATE BODY

Short Title Full Case Title and Citation

EC – Asbestos Panel Report, European Communities – Measures Affecting Asbestos and Asbestos-
Containing Products, WT/DS135/R and Add.1, adopted 5 April 2001, as modifi ed by 
Appellate Body Report WT/DS135/AB/R, DSR 2001:VIII, 3305

EC – Bananas III Appellate Body Report, European Communities – Regime for the Importation, Sale and 
Distribution of Bananas, WT/DS27/AB/R, adopted 25 September 1997, DSR 1997:II, 591

EC – Bananas III (Ecuador) Panel Report, European Communities – Regime for the Importation, Sale and Distribution 
of Bananas, Complaint by Ecuador, WT/DS27/R/ECU, adopted 25 September 1997, 
as modifi ed by Appellate Body Report WT/DS27/AB/R, DSR 1997:III, 1085

EC – Bananas III (Guatemala 
and Honduras) 

Panel Report, European Communities – Regime for the Importation, Sale and Distribution 
of Bananas, Complaint by Guatemala and Honduras, WT/DS27/R/GTM, WT/DS27/R/HND, 
adopted 25 September 1997, as modifi ed by Appellate Body Report WT/DS27/AB/R, 
DSR 1997:II, 695

EC – Bananas III (Mexico) Panel Report, European Communities – Regime for the Importation, Sale and Distribution 
of Bananas, Complaint by Mexico, WT/DS27/R/MEX, adopted 25 September 1997, as 
modifi ed by Appellate Body Report WT/DS27/AB/R, DSR 1997:II, 803

EC – Bananas III (US) Panel Report, European Communities – Regime for the Importation, Sale and Distribution 
of Bananas, Complaint by the United States, WT/DS27/R/USA, adopted 25 September 
1997, as modifi ed by Appellate Body Report WT/DS27/AB/R, DSR 1997:II, 943

EC – Bananas III 
(Article 21.3(c))

Award of the Arbitrator, European Communities – Regime for the Importation, Sale and 
Distribution of Bananas – Arbitration under Article 21.3(c) of the DSU, WT/DS27/15, 
7 January 1998, DSR 1998:I, 3

EC – Bananas III 
(Article 21.5 – EC)

Panel Report, European Communities – Regime for the Importation, Sale and Distribution 
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Short Title Full Case Title and Citation

EC – Bed Linen Panel Report, European Communities – Anti-Dumping Duties on Imports of Cotton-Type 
Bed Linen from India, WT/DS141/R, adopted 12 March 2001, as modifi ed by Appellate 
Body Report WT/DS141/AB/R, DSR 2001:VI, 2077

EC – Bed Linen 
(Article 21.5 – India) 

Appellate Body Report, European Communities – Anti-Dumping Duties on Imports 
of Cotton-Type Bed Linen from India – Recourse to Article 21.5 of the DSU by India, 
WT/DS141/AB/RW, adopted 24 April 2003, DSR 2003:III, 965

EC – Bed Linen 
(Article 21.5 – India) 

Panel Report, European Communities – Anti-Dumping Duties on Imports of Cotton-
Type Bed Linen from India – Recourse to Article 21.5 of the DSU by India, WT/DS141/RW, 
adopted 24 April 2003, as modifi ed by Appellate Body Report WT/DS141/AB/RW, 
DSR 2003:IV, 1269

EC – Butter Panel Report, European Communities – Measures Affecting Butter Products, WT/DS72/R, 
24 November 1999, unadopted 

EC – Chicken Cuts Appellate Body Report, European Communities – Customs Classifi cation of Frozen 
Boneless Chicken Cuts, WT/DS269/AB/R, WT/DS286/AB/R, adopted 27 September 2005, 
and Corr.1, DSR 2005:XIX, 9157

EC – Chicken Cuts (Brazil) Panel Report, European Communities – Customs Classifi cation of Frozen Boneless 
Chicken Cuts, Complaint by Brazil, WT/DS269/R, adopted 27 September 2005, as modifi ed 
by Appellate Body Report WT/DS269/AB/R, WT/DS286/AB/R, DSR 2005:XIX, 9295

EC – Chicken Cuts (Thailand) Panel Report, European Communities – Customs Classifi cation of Frozen Boneless 
Chicken Cuts, Complaint by Thailand, WT/DS286/R, adopted 27 September 2005, as 
modifi ed by Appellate Body Report WT/DS269/AB/R, WT/DS286/AB/R, DSR 2005:XX, 9721

EC – Chicken Cuts 
(Article 21.3(c))

Award of the Arbitrator, European Communities – Customs Classifi cation of Frozen 
Boneless Chicken Cuts – Arbitration under Article 21.3(c) of the DSU, WT/DS269/13, 
WT/DS286/15, 20 February 2006

EC – Commercial Vessels Panel Report, European Communities – Measures Affecting Trade in Commercial Vessels, 
WT/DS301/R, adopted 20 June 2005, DSR 2005:XV, 7713

EC – Computer Equipment Appellate Body Report, European Communities – Customs Classifi cation of Certain 
Computer Equipment, WT/DS62/AB/R, WT/DS67/AB/R, WT/DS68/AB/R, adopted 22 June 
1998, DSR 1998:V, 1851

EC – Computer Equipment Panel Report, European Communities – Customs Classifi cation of Certain Computer 
Equipment, WT/DS62/R, WT/DS67/R, WT/DS68/R, adopted 22 June 1998, as modifi ed by 
Appellate Body Report WT/DS62/AB/R, WT/DS67/AB/R, WT/DS68/AB/R, DSR 1998:V, 1891

EC – Countervailing Measures 
on DRAM Chips

Panel Report, European Communities – Countervailing Measures on Dynamic Random 
Access Memory Chips from Korea, WT/DS299/R, adopted 3 August 2005, DSR 2005:XVIII, 8671

EC – Export Subsidies on Sugar Appellate Body Report, European Communities – Export Subsidies on Sugar, WT/DS265/AB/R,
WT/DS266/AB/R, WT/DS283/AB/R, adopted 19 May 2005, DSR 2005:XIII, 6365

EC – Export Subsidies on Sugar 
(Australia)

Panel Report, European Communities – Export Subsidies on Sugar, Complaint by 
Australia, WT/DS265/R, adopted 19 May 2005, as modifi ed by Appellate Body Report 
WT/DS265/AB/R, WT/DS266/AB/R, WT/DS283/AB/R, DSR 2005:XIII, 6499

EC – Export Subsidies on Sugar 
(Brazil)

Panel Report, European Communities – Export Subsidies on Sugar, Complaint by Brazil, 
WT/DS266/R, adopted 19 May 2005, as modifi ed by Appellate Body Report WT/DS265/AB/R, 
WT/DS266/AB/R, WT/DS283/AB/R, DSR 2005:XIV, 6793

EC – Export Subsidies on Sugar 
(Thailand)

Panel Report, European Communities – Export Subsidies on Sugar, Complaint by Thailand, 
WT/DS283/R, adopted 19 May 2005, as modifi ed by Appellate Body Report WT/DS265/AB/R, 
WT/DS266/AB/R, WT/DS283/AB/R, DSR 2005:XIV, 7071
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Short Title Full Case Title and Citation

EC – Export Subsidies on Sugar 
(Article 21.3(c))

Award of the Arbitrator, European Communities – Export Subsidies on Sugar – Arbitration 
under Article 21.3(c) of the DSU, WT/DS265/33, WT/DS266/33, WT/DS283/14, 28 October 
2005, DSR 2005:XXIII, 11581

EC – Hormones Appellate Body Report, EC Measures Concerning Meat and Meat Products (Hormones), 
WT/DS26/AB/R, WT/DS48/AB/R, adopted 13 February 1998, DSR 1998:I, 135

EC – Hormones (Canada) Panel Report, EC Measures Concerning Meat and Meat Products (Hormones), Complaint 
by Canada, WT/DS48/R/CAN, adopted 13 February 1998, as modifi ed by Appellate Body 
Report WT/DS26/AB/R, WT/DS48/AB/R, DSR 1998:II, 235

EC – Hormones (US) Panel Report, EC Measures Concerning Meat and Meat Products (Hormones), Complaint 
by the United States, WT/DS26/R/USA, adopted 13 February 1998, as modifi ed by 
Appellate Body Report WT/DS26/AB/R, WT/DS48/AB/R, DSR 1998:III, 699

EC – Hormones 
(Article 21.3(c))

Award of the Arbitrator, EC Measures Concerning Meat and Meat Products (Hormones) 
– Arbitration under Article 21.3(c) of the DSU, WT/DS26/15, WT/DS48/13, 29 May 1998, 
DSR 1998:V, 1833

EC – Hormones (Canada) 
(Article 22.6 – EC) 

Decision by the Arbitrators, European Communities – Measures Concerning Meat and 
Meat Products (Hormones), Original Complaint by Canada – Recourse to Arbitration by 
the European Communities under Article 22.6 of the DSU, WT/DS48/ARB, 12 July 1999, 
DSR 1999:III, 1135

EC – Hormones (US) 
(Article 22.6 – EC) 

Decision by the Arbitrators, European Communities – Measures Concerning Meat and 
Meat Products (Hormones), Original Complaint by the United States – Recourse to 
Arbitration by the European Communities under Article 22.6 of the DSU, WT/DS26/ARB, 
12 July 1999, DSR 1999:III, 1105

EC – Poultry Appellate Body Report, European Communities – Measures Affecting the Importation of 
Certain Poultry Products, WT/DS69/AB/R, adopted 23 July 1998, DSR 1998:V, 2031

EC – Poultry Panel Report, European Communities – Measures Affecting the Importation of Certain 
Poultry Products, WT/DS69/R, adopted 23 July 1998, as modifi ed by Appellate Body 
Report WT/DS69/AB/R, DSR 1998:V, 2089

EC – Salmon (Norway) Panel Report, European Communities – Anti-Dumping Measure on Farmed Salmon from 
Norway, WT/DS337/R, adopted 15 January 2008, and Corr.1

EC – Sardines Appellate Body Report, European Communities – Trade Description of Sardines, 
WT/DS231/AB/R, adopted 23 October 2002, DSR 2002:VIII, 3359

EC – Sardines Panel Report, European Communities – Trade Description of Sardines, WT/DS231/R and 
Corr.1, adopted 23 October 2002, as modifi ed by Appellate Body Report WT/DS231/AB/R, 
DSR 2002:VIII, 3451

EC – Scallops (Canada) Panel Report, European Communities – Trade Description of Scallops – Request by 
Canada, WT/DS7/R, 5 August 1996, unadopted, DSR 1996:I, 89 

EC – Scallops (Peru and Chile) Panel Report, European Communities – Trade Description of Scallops – Requests by Peru 
and Chile, WT/DS12/R, WT/DS14/R, 5 August 1996, unadopted, DSR 1996:I, 93 

EC – Selected Customs Matters Appellate Body Report, European Communities – Selected Customs Matters, WT/DS315/AB/R, 
adopted 11 December 2006, DSR 2006:IX, 3791

EC – Selected Customs Matters Panel Report, European Communities – Selected Customs Matters, WT/DS315/R, adopted 
11 December 2006, as modifi ed by Appellate Body Report WT/DS315/AB/R, DSR 2006:IX-X, 
3915

EC – Tariff Preferences Appellate Body Report, European Communities – Conditions for the Granting of 
Tariff Preferences to Developing Countries, WT/DS246/AB/R, adopted 20 April 2004, 
DSR 2004:III, 925
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India – Quantitative Restrictions Panel Report, India – Quantitative Restrictions on Imports of Agricultural, Textile and 
Industrial Products, WT/DS90/R, adopted 22 September 1999, as upheld by Appellate 
Body Report WT/DS90/AB/R, DSR 1999:V, 1799

Indonesia – Autos Panel Report, Indonesia – Certain Measures Affecting the Automobile Industry, 
WT/DS54/R, WT/DS55/R, WT/DS59/R, WT/DS64/R and Corr.1 and 2, adopted 23 July 1998, 
and Corr. 3 and 4, DSR 1998:VI, 2201

Indonesia – Autos 
(Article 21.3(c))

Award of the Arbitrator, Indonesia – Certain Measures Affecting the Automobile Industry 
– Arbitration under Article 21.3(c) of the DSU, WT/DS54/15, WT/DS55/14, WT/DS59/13, 
WT/DS64/12, 7 December 1998, DSR 1998:IX, 4029

Japan – Agricultural Products II Appellate Body Report, Japan – Measures Affecting Agricultural Products, WT/DS76/AB/R, 
adopted 19 March 1999, DSR 1999:I, 277

Japan – Agricultural Products II Panel Report, Japan – Measures Affecting Agricultural Products, WT/DS76/R, adopted 
19 March 1999, as modifi ed by Appellate Body Report WT/DS76/AB/R, DSR 1999:I, 315

Japan – Alcoholic Beverages II Appellate Body Report, Japan – Taxes on Alcoholic Beverages, WT/DS8/AB/R, WT/DS10/AB/R, 
WT/DS11/AB/R, adopted 1 November 1996, DSR 1996:I, 97 

Japan – Alcoholic Beverages II Panel Report, Japan – Taxes on Alcoholic Beverages, WT/DS8/R, WT/DS10/R, WT/DS11/R, 
adopted 1 November 1996, as modifi ed by Appellate Body Report WT/DS8/AB/R, 
WT/DS10/AB/R, WT/DS11/AB/R, DSR 1996:I, 125

Japan – Alcoholic Beverages II  
(Article 21.3(c))

Award of the Arbitrator, Japan – Taxes on Alcoholic Beverages – Arbitration under 
Article 21.3(c) of the DSU, WT/DS8/15, WT/DS10/15, WT/DS11/13, 14 February 1997, 
DSR 1997:I, 3

Japan – Apples Appellate Body Report, Japan – Measures Affecting the Importation of Apples, 
WT/DS245/AB/R, adopted 10 December 2003, DSR 2003:IX, 4391

Japan – Apples Panel Report, Japan – Measures Affecting the Importation of Apples, WT/DS245/R, 
adopted 10 December 2003, as upheld by Appellate Body Report WT/DS245/AB/R, 
DSR 2003:IX, 4481

Japan – Apples 
(Article 21.5 – US) 

Panel Report, Japan – Measures Affecting the Importation of Apples – Recourse to 
Article 21.5 of the DSU by the United States, WT/DS245/RW, adopted 20 July 2005, DSR 
2005:XVI, 7911

Japan – DRAMs (Korea) Appellate Body Report, Japan – Countervailing Duties on Dynamic Random Access 
Memories from Korea, WT/DS336/AB/R and Corr.1, adopted 17 December 2007

Japan – DRAMs (Korea) Panel Report, Japan – Countervailing Duties on Dynamic Random Access Memories from 
Korea, WT/DS336/R, adopted 17 December 2007, as modifi ed by Appellate Body Report 
WT/DS336/AB/R

Japan – DRAMs (Korea) 
(Article 21.3(c))

Award of the Arbitrator, Japan – Countervailing Duties on Dynamic Random Access 
Memories from Korea – Arbitration under Article 21.3(c) of the DSU, WT/DS336/16, 
5 May 2008

Japan – Film Panel Report, Japan – Measures Affecting Consumer Photographic Film and Paper, 
WT/DS44/R, adopted 22 April 1998, DSR 1998:IV, 1179

Japan – Quotas on Laver Panel Report, Japan – Import Quotas on Dried Laver and Seasoned Laver, WT/DS323/R, 
1 February 2006, unadopted 

Korea – Alcoholic Beverages Appellate Body Report, Korea – Taxes on Alcoholic Beverages, WT/DS75/AB/R, WT/DS84/AB/R, 
adopted 17 February 1999, DSR 1999:I, 3

Korea – Alcoholic Beverages Panel Report, Korea – Taxes on Alcoholic Beverages, WT/DS75/R, WT/DS84/R, adopted 
17 February 1999, as modifi ed by Appellate Body Report WT/DS75/AB/R, WT/DS84/AB/R, 
DSR 1999:I, 44
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Korea – Alcoholic Beverages 
(Article 21.3(c))

Award of the Arbitrator, Korea – Taxes on Alcoholic Beverages – Arbitration under 
Article 21.3(c) of the DSU, WT/DS75/16, WT/DS84/14, 4 June 1999, DSR 1999:II, 937

Korea – Certain Paper Panel Report, Korea – Anti-Dumping Duties on Imports of Certain Paper from Indonesia, 
WT/DS312/R, adopted 28 November 2005, DSR 2005:XXII, 10637

Korea – Certain Paper 
(Article 21.5 – Indonesia)

Panel Report, Korea – Anti-Dumping Duties on Imports of Certain Paper from Indonesia 
– Recourse to Article 21.5 of the DSU by Indonesia, WT/DS312/RW, adopted 22 October 2007

Korea – Commercial Vessels Panel Report, Korea – Measures Affecting Trade in Commercial Vessels, WT/DS273/R, 
adopted 11 April 2005, DSR 2005:VII, 2749

Korea – Dairy Appellate Body Report, Korea – Defi nitive Safeguard Measure on Imports 
of Certain Dairy Products, WT/DS98/AB/R, adopted 12 January 2000, DSR 2000:I, 3

Korea – Dairy Panel Report, Korea – Defi nitive Safeguard Measure on Imports of Certain Dairy 
Products, WT/DS98/R and Corr.1, adopted 12 January 2000, as modifi ed by Appellate 
Body Report WT/DS98/AB/R, DSR 2000:I, 49

Korea – Procurement Panel Report, Korea – Measures Affecting Government Procurement, WT/DS163/R, 
adopted 19 June 2000, DSR 2000:VIII, 3541

Korea – Various Measures on Beef Appellate Body Report, Korea – Measures Affecting Imports of Fresh, Chilled and Frozen 
Beef, WT/DS161/AB/R, WT/DS169/AB/R, adopted 10 January 2001, DSR 2001:I, 5

Korea – Various Measures on Beef Panel Report, Korea – Measures Affecting Imports of Fresh, Chilled and Frozen Beef, 
WT/DS161/R, WT/DS169/R, adopted 10 January 2001, as modifi ed by Appellate Body 
Report WT/DS161/AB/R, WT/DS169/AB/R, DSR 2001:I, 59

Mexico – Anti-Dumping Measures 
on Rice

Appellate Body Report, Mexico – Defi nitive Anti-Dumping Measures on Beef and Rice, 
Complaint with Respect to Rice, WT/DS295/AB/R, adopted 20 December 2005, DSR 
2005:XXII, 10853

Mexico – Anti-Dumping Measures 
on Rice

Panel Report, Mexico – Defi nitive Anti-Dumping Measures on Beef and Rice, Complaint 
with Respect to Rice, WT/DS295/R, adopted 20 December 2005, as modifi ed by Appellate 
Body Report WT/DS295/AB/R, DSR 2005:XXIII, 11007

Mexico – Corn Syrup Panel Report, Mexico – Anti-Dumping Investigation of High Fructose Corn Syrup 
(HFCS) from the United States, WT/DS132/R, adopted 24 February 2000, and Corr.1, 
DSR 2000:III, 1345

Mexico – Corn Syrup 
(Article 21.5 – US) 

Appellate Body Report, Mexico – Anti-Dumping Investigation of High Fructose Corn 
Syrup (HFCS) from the United States – Recourse to Article 21.5 of the DSU by the United 
States, WT/DS132/AB/RW, adopted 21 November 2001, DSR 2001:XIII, 6675

Mexico – Corn Syrup 
(Article 21.5 – US) 

Panel Report, Mexico – Anti-Dumping Investigation of High Fructose Corn Syrup (HFCS) 
from the United States – Recourse to Article 21.5 of the DSU by the United States, 
WT/DS132/RW, adopted 21 November 2001, as upheld by Appellate Body Report 
WT/DS132/AB/RW, DSR 2001:XIII, 6717

Mexico – Olive Oil Panel Report, Mexico – Defi nitive Countervailing Measures on Olive Oil from the 
European Communities, WT/DS341/R, adopted 21 October 2008

Mexico – Steel Pipes and Tubes Panel Report, Mexico – Anti-Dumping Duties on Steel Pipes and Tubes from Guatemala, 
WT/DS331/R, adopted 24 July 2007

Mexico – Taxes on Soft Drinks Appellate Body Report, Mexico – Tax Measures on Soft Drinks and Other Beverages, 
WT/DS308/AB/R, adopted 24 March 2006, DSR 2006:I, 3

Mexico – Taxes on Soft Drinks Panel Report, Mexico – Tax Measures on Soft Drinks and Other Beverages, WT/DS308/R, 
adopted 24 March 2006, as modifi ed by Appellate Body Report WT/DS308/AB/R, DSR 
2006:I, 43
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US – Hot-Rolled Steel 
(Article 21.3(c)) 

Award of the Arbitrator, United States – Anti-Dumping Measures on Certain 
Hot-Rolled Steel Products from Japan – Arbitration under Article 21.3(c) of the DSU, 
WT/DS184/13, 19 February 2002, DSR 2002:IV, 1389

US – Lamb Appellate Body Report, United States – Safeguard Measures on Imports of Fresh, Chilled 
or Frozen Lamb Meat from New Zealand and Australia, WT/DS177/AB/R, WT/DS178/AB/R, 
adopted 16 May 2001, DSR 2001:IX, 4051

US – Lamb Panel Report, United States – Safeguard Measures on Imports of Fresh, Chilled or Frozen 
Lamb Meat from New Zealand and Australia, WT/DS177/R, WT/DS178/R, adopted 
16 May 2001, as modifi ed by Appellate Body Report WT/DS177/AB/R, WT/DS178/AB/R, 
DSR 2001:IX, 4107

US – Lead and Bismuth II Appellate Body Report, United States – Imposition of Countervailing Duties on Certain 
Hot-Rolled Lead and Bismuth Carbon Steel Products Originating in the United Kingdom, 
WT/DS138/AB/R, adopted 7 June 2000, DSR 2000:V, 2595

US – Lead and Bismuth II Panel Report, United States – Imposition of Countervailing Duties on Certain Hot-Rolled 
Lead and Bismuth Carbon Steel Products Originating in the United Kingdom, WT/DS138/R 
and Corr.2, adopted 7 June 2000, as upheld by Appellate Body Report WT/DS138/AB/R, 
DSR 2000:VI, 2623

US – Line Pipe Appellate Body Report, United States – Defi nitive Safeguard Measures on Imports of 
Circular Welded Carbon Quality Line Pipe from Korea, WT/DS202/AB/R, adopted 8 March 
2002, DSR 2002:IV, 1403

US – Line Pipe Panel Report, United States – Defi nitive Safeguard Measures on Imports of Circular 
Welded Carbon Quality Line Pipe from Korea, WT/DS202/R, adopted 8 March 2002, as 
modifi ed by Appellate Body Report WT/DS202/AB/, DSR 2002:IV, 1473

US – Line Pipe 
(Article 21.3(c))

Report of the Arbitrator, United States – Defi nitive Safeguard Measures on Imports of 
Circular Welded Carbon Quality Line Pipe from Korea – Arbitration under Article 21.3(c) 
of the DSU, WT/DS202/17, 26 July 2002, DSR 2002:V, 2061

US – Offset Act 
(Byrd Amendment )

Appellate Body Report, United States – Continued Dumping and Subsidy Offset Act of 
2000, WT/DS217/AB/R, WT/DS234/AB/R, adopted 27 January 2003, DSR 2003:I, 375

US – Offset Act 
(Byrd Amendment )

Panel Report, United States – Continued Dumping and Subsidy Offset Act of 2000, 
WT/DS217/R, WT/DS234/R, adopted 27 January 2003, as modifi ed by Appellate Body 
Report WT/DS217/AB/R, WT/DS234/AB/R, DSR 2003:II, 489

US – Offset Act 
(Byrd Amendment ) 
(Article 21.3(c))

Award of the Arbitrator, United States – Continued Dumping and Subsidy Offset Act 
of 2000 – Arbitration under Article 21.3(c) of the DSU, WT/DS217/14, WT/DS234/22, 
13 June 2003, DSR 2003:III, 1163

US – Offset Act 
(Byrd Amendment) (Brazil) 
(Article 22.6 – US)

Decision by the Arbitrator, United States – Continued Dumping and Subsidy Offset Act of 
2000, Original Complaint by Brazil – Recourse to Arbitration by the United States under 
Article 22.6 of the DSU, WT/DS217/ARB/BRA, 31 August 2004, DSR 2004:IX, 4341

US – Offset Act 
(Byrd Amendment) (Canada) 
(Article 22.6 – US)

Decision by the Arbitrator, United States – Continued Dumping and Subsidy Offset Act 
of 2000, Original Complaint by Canada – Recourse to Arbitration by the United States 
under Article 22.6 of the DSU, WT/DS234/ARB/CAN, 31 August 2004, DSR 2004:IX, 4425

US – Offset Act 
(Byrd Amendment) (Chile) 
(Article 22.6 – US)

Decision by the Arbitrator, United States – Continued Dumping and Subsidy Offset Act of 
2000, Original Complaint by Chile – Recourse to Arbitration by the United States under 
Article 22.6 of the DSU, WT/DS217/ARB/CHL, 31 August 2004, DSR 2004:IX, 4511

US – Offset Act 
(Byrd Amendment) (EC)
(Article 22.6 – US)

Decision by the Arbitrator, United States – Continued Dumping and Subsidy Offset Act of 
2000, Original Complaint by the European Communities – Recourse to Arbitration by the 
United States under Article 22.6 of the DSU, WT/DS217/ARB/EEC, 31 August 2004, DSR 
2004:IX, 4591
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US – Softwood Lumber VI Panel Report, United States – Investigation of the International Trade Commission in 
Softwood Lumber from Canada, WT/DS277/R, adopted 26 April 2004, DSR 2004:VI, 2485

US – Softwood Lumber VI 
(Article 21.5 – Canada)

Appellate Body Report, United States – Investigation of the International Trade 
Commission in Softwood Lumber from Canada – Recourse to Article 21.5 of the DSU by 
Canada, WT/DS277/AB/RW, adopted 9 May 2006, and Corr.1, DSR 2006:XI, 4761

US – Softwood Lumber VI 
(Article 21.5 – Canada)

Panel Report, United States – Investigation of the International Trade Commission in 
Softwood Lumber from Canada – Recourse to Article 21.5 of the DSU by Canada, 
WT/DS277/RW, adopted 9 May 2006, as modifi ed by Appellate Body Report WT/DS277/AB/RW, 
DSR 2006:XI, 4935

US – Stainless Steel (Korea) Panel Report, 
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