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machinery tagged ‘Copyright System Reform’ which aims 

to reform the nation’s copyright system to reposition the 

copyright sector for increased economic performance. He 

stated further that this reform had become long overdue 

and was necessary in order to bring the copyright system 

up in line with international treaties and also to boost the 

sector and the economy.17  

In an attempt to combat computer crime related activities, 

two Draft Bills were drafted entitled Computer Security 

and Critical Infrastructure Protection Bill 2005 and the 

Cyber Security and Data Protection Agency 

(Establishment, etc.) Bill 2008. The Cyber Security and 

Data Protection Agency (Establishment etc.) has been 

passed into law while the Computer Security and Critical 

Infrastructure Protection Bill has not been passed into law. 

These two, by criminalising activities related to tampering 

with access codes or passwords used to protect data 

stored up in a computer, would have been able to combat 

activities of circumventing technological protection 

measures. This would have somewhat impacted 

intellectual property in the digital environment.   

Despite all these at
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At first glance, this permissible use appears strict and in 

line with the requirements of the Berne and TRIPS three-

step tests regarding flexibilities.26 Flexible exceptions that 

turn on general balancing tests are useful in allowing the 

law to adapt to the ‘next wave’ of developments in 

culture, technology, and commerce, which often cannot 

be foreseen. The current formulation of Sec. 20(1)(a) is 

limited, however, to ‘purposes of research, teaching, 

education, private use, criticism, review or the reporting 

of current events.’ Uses falling outside of this list cannot 

benefit from the flexible exception even if they are 

otherwise fair.27     

There is a general trend in modern copyright laws 

providing exceptions that are open as well as flexible. By 

‘open,’ it refers to the ability to apply the flexible 

exception to purposes not explicitly identified in the 

statute. Such openness is the hallmark of the U.S. ‘fair use’ 

clause, which contains a similar list of illustrative purposes 

as the Copyright Bill but makes this list open by inclusion 

of the phrase ‘such as’ before the explanatory list. Thus, it 

can be applied in cases of other purposes not foreseen in 

the original Act, which has been extremely useful in 

enabling new uses by artists and entrepreneurs alike. 

Similar open flexible exceptions have been included in 

recent copyright reforms in the Philippines, Israel, South 

Korea, Malaysia and Singapore. Open flexible exceptions 

have also been recommended by the Australian Law 

Reform Commission and by the South African Department 

of Trade and Industry, though not yet implemented in 

either country.28      

                                                                        
26 Berne Convention for the Protection of Literary and Artistic 

Works, art 9(2), Sept. 9, 1886, as revised at Paris on July 24, 1971 

and amended in 1979 S. Treaty Doc No. 99-27 (1986) 

[hereinafter Berne Convention]; Agreement on Trade-Related 

Aspects of Intellectual Property Rights, art 13, Apr. 15, 1994, 

Marrakesh Agreement Establishing the World Trade 
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Likewise, U.S. copyright law has recognized that, within 

reasonable limits, visual artists, as well as filmmakers, 

should be permitted to quote one another’s protected 

expression in developing new work of their own. A painter 

may elaborate an image first drawn or photographed by 

another, just as a screenwriter may incorporate a well-

known line from a novel into a new film script, relying on 

fair use. No one suffers economic loss as the result of such 

quotation; instead, but more (and better) work is 

produced overall, with resulting benefits to both the 

cultural public and the economy. However, because such 

creative appropriation falls outside the list of uses subject 

to fair dealing in the Copyright Bill and is not covered by 

any specific exception (including that for ‘parody, satire, 

pastiche, and caricature’), it could not be lawful under the 

Nigeria Copyright Bill.30   

Here it is noted that Article 10(1) of the Berne Convention 

provides:  

‘It shall be permissible to make quotations from a 

work, which has already been lawfully made 

available to the public, provided that their making is 

compatible with fair practice, and their extent does 

not exceed that justified by the purpose, including 

quotations from newspaper articles and periodicals 

in the form of press summaries.’   

Unlike other exceptions provided for in Berne, Article 

10(1) generally is considered to impose an obligation to 

provide an exception for fair quotation. That is, fair 

quotation is framed as a mandatory provision, as 

‘something that must be provided for under national laws, 

rather than as something that may be done at the 

discretion of national legislators.’31    
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physically are nevertheless able to see, read, and analyze 

them. Again, this practice is enabled by a flexible and open 

fair use provision and no place for it appears to exist in the 

Copyright Bill.34  

The language derived from the so-called ‘three-step test’ 

that originated in Article 9(2) of the Berne Convention, has 

since found its way into other international agreements 

related to copyright. It represents an intentionally vague, 

generalized standard for what kinds of copyright 

limitations are permissible in national legislation – that is, 

a point of reference in diplomatic negotiations or (rarely) 

in state-to-state conflicts adjudicated in international 

tribunals. Whatever the test’s meaning, there is no basis 

on which to suppo
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Part V. Provision for criminal liability.   

A new feature of the Bill is that apart from creating liability 

for principal offenders, there is also liability in respect to 

aiding and procuring the commission of copyright 

offences.45  It expanded the definition of infringements of 

copyrights in software and the scope of guarantees and 

remedies available. Regarding infringements, the Bill 

recognises criminal liability for legal persons and for those 

involved in organised infringements of rights.46 Both of 

these concepts are currently absent in the Copyright Act 

1999 and there has been previously expressed 

dissatisfaction in this regard.47 The Bill also includes 

measures such as granting an injunction or an order for 

the disposal of infringing copies as well as the seizure of 

infringing copies by custom authorities even in the 

absence of a plaintiff.48   

Part VI. Circumvention of Technological Protection 

Measures 

The new feature introduced by the draft Bill provides for 

anti-









WIPO-WTO Colloquium Papers, 2018                                  

 

133 

 

‘Piracy and Counterfeiting: The Freedom to Copy v 

Intellectual Property Rights’ (Thesis submitted in the 

Undertaking the degree of Ph.D. at The University of 

London Queen Mary and Westfield College, 1995) 

Shyllon F, ‘Intellectual Property Law In Nigeria’ (2003) 21 

IIC Studies in Industrial Property & Copyright L 27


