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II. FACTUAL ASPECTS
2.1 The National Science Foundation (NSF) is an agency of the

United States Government with responsibility for conducting scientific
research, Tt has the authoritv to contract gocds and services to da_so.

The NSF is listed among the United States entities to which the Agreement
on Government Procurement applies, and is thus a "covered entity®". Since
1959 the NSF has carried out a programme of Antarctic research. Currently,
the NSF is responsible for the management, administration and funding of
Antarctic research under the United States Antarctic Research Program.
Under this Program, since 1968, the NSF has competitively tendered
successive multi-year contracts with private contractors to provide
Antarctic research services. The current contract, dated 1 October 1989
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Associates (ASA), a private company. It requires ASA to provide & wide
range of logistical and other supporting services for the research
programme and to procure products necessary for its fulfilment.

2.2 The contract between the NSF and ASA, -eferred to as DPP89-22832, is
a multi-year contract for an amount of US5251 million. It covers a wide
range of activities, including the construction, maintenance and operation
of research, housing, logistical and transport facilities and the provision
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56 per cent was allocated to the acquisition of services, and which
included the appropriation for the sonar mapping system. In the contract
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mapping system manufactured outside the United States. It was further
provided that this Section would not be applicable to any procurement
covered by the Agreement on Government Procurement.

Section 307 of Public Law 101-302 reads as follows:

"Sectiocn 307. None of the funds appropriated by this or any other Act
with respect to any fiscal year for contractual services support of
the United States Antarctic Program may be obligated for procurement
of a multibeam bathymetric sonar mapping system manufactured outside
of the United States: Provided, that not to exceed 2,400,000 shall be
available for the total cost of such procurement, including software:
Provided Further, that this section shall not be applicable to any
procurement covered by the GATT Agreement on Government Procurement."

According to FAR 52.203-10, entitled "Remedies for Iliegal and Improper

Activity", the text of which is quoted in full in the contract between the
NSF and ASA, the NSF would disallow funds if ASA purchased a sonar mapping
system of non-United States ariein. gince the nurcheae won]Jd he in
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Draft Contract for the Acquisition of the Sonar Mapping System

2.8 The draft of a subcontract between the ASA, as the buyer, and the
eventual winning bidder for the supply of the sonar mapping system,
specifically refers to the prime contract DPP89-22832 between the NSF and

ﬁiA and gtates that. in the nerformance of auch a nriﬂe Ennfrnm-, ASA

reqiires the manufacture of a bathymetric sonar mapping system. It repeats
most of the FAR clauses incorporated in the NSF-ASA contract, by reference
a with the seme farre and affert ae if_they were civen dn fnll _tawt o
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including 52.225-3, "Buy American Act" (Supplies), which specifies that in
case of conflicts the United States Manufacture Certificatiom has
precedence over FARs. According to information submitted by the NSF in
response to a question from the Panel, clauses such as this one, or

FAR 52.225-7 ("Balance of Payments") are imposed routinely on procurements
which are not covered by the Acreement.  both gn vrime and suhcontracts.
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under which it would be difficult to distinguish product procurement from
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was a direct government procurement of a product by a covered entity, the
acquisition of the sonar mapping system by ASA was made pursuant to an
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Government Procurement was there any indication that such upstream
contracts (even if construed as subcontracts) would automatically follow
the nature of the basic contract. Hence the contract between ASA and the
prospective seller of the sonar mapping system was then to be regarded as a
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Procurement but should be deemed to be in contravention of the national
treatment clause of Article III:4 of the GATT.

3.37 The United States stated that there was no doubt whatever that the
procurement of the sonar mapping system was part of a government
procurement, since it would be purchased with government money pursuant to
ASA’s contract to provide services to_the NSF, a United Stateg Goverpment

IV. FINDINGS

4.1 The Panel noted that the issues before it arose essentially from the
following facts: the National Science Foundation (NSF) is a United States
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the contract.

The tender notice of 27 February 1991 and the request for proposals of
30 May 1991 clearly relate to the purchase of this item of "government
furnished property".

Although the purchase is being carried out by ASA, it is clearly being
done on behalf of NSF.

The contract (referred to throughout by ASA as "the sub-contract"},
which incorporates clauses from the Federal Acquisition Regulations
(FAR) provides for assignment of the contract "at any time ... to the
Fcundation (the NSF), or to any party selected by the Foundation”.

The purchase is financed by public funds provided through the NSF.
The sonar mapping system will become the property of the NSF.
NSF is & covered entity under the Government Procurement Agreasment.

There is no exception under the Agreement on Government Procurzment
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The value of the sonar mapping system is clearly above the threshold
of the Agreement (estimated value $2.4 million).

The procurement of the sonar mapping system can be separated from the
services to be rendered under the wvarious NSF and ASA contracts. The
embedding of this procurement in contracts which, otherwise, largely relate
to the provision of services does not maske it fall outside the scope of the
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The EC considered the results of these consultations to be
unsatisfactory and, by letter of 2 July 1991, requested the Committee to
meet under the terms of Article VII:6 of the Agreement on Government
Procurement.

Conclusion

The "Buy American" provision, incorporated in the tender notice and
the request for proposals for the sonar mapping system constitutes an
infringement of United Scates obligations under Article II of the Agreement
on Government Procurement.

The reference in the specifications to a proprietary product
constitutes an infringement of Article IV of the Agreement on Government
Procurement.



